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ReseccoaA L. Myrick, APPELLANT, vs. ALEXANDER MER- 
RITT, APPELLEE. 


1. A demurrer to a plea reaches any substantial defect in the decla- 
ration, or the count thereof to which the plea has been tendered, 
but not a defect of mere form. 


2. The appellant, upon whom an order was drawn in favor of the ap- 
pellee by H. & J., for five hundred and seventy dollars ‘‘ balance 
due on the house we are now building for you,” accepted it as 
follows: ‘‘I accept the above when the house is finished accord- 
ing to contract and delivered. To pay said sum by the first of 
January, 1885, interest to commence when said building is deliv- 
ered :’’ Held, To be a conditional acceptance, and that no recov- 
ery could be had against the acceptor upon the instrument until 
the house has been finished according to the contract, whatever 
it might be, and delivered. 


3. The declatation upon a conditional acceptance must allege a per- 
formance of the condition. 


4. An allegation of a delivery of a house and that the acceptor has 
been in possession, is not a sufficient allegation of performance 
of the conditions that the house has been ‘‘finished according to 
contract and delivered,’? upon which a draft is payable. The al- 
legation that the plaintiff, the payee, gave the acceptor notice 
that he held himself ready to complete the house according to con- 
tract or to pay her a reasonable sum for his failure if she would 
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5. If, 








point out to him the deficiencies or omissions, and that she re- 
fused to do so, and that she refused to permit him to enter the 
house for the purpose of completing it according to contract, is 
not a sufficient averment of performance of the conditions 
named in the acceptance, whether considered alone or in connec- 
tion with above allegation of delivery to and possession by the 
acceptor. 


in any case of a non-performance by a drawer of the condi- 
tions named by the acceptor in the acceptance, the payee has a 
right of action against the acceptor who refuses to permit him 
to perform the conditions, which the drawer was under contract 
to perform, such right of action is not upon the acceptance, but 
is one of special action on the case for damages occasioned 
by the acceptor’s refusal and prevention. of performance by the 


payee. 


6. Where there is both a demurrer and a replication to a plea, it is a 


matter of discretion with the Circuit Court as to which issue 
shall be first disposed of. Assuming that such discretion can 
ever be controlled, it cannot be done when there is no showing 
of an abuse of the discretion. 


%. Where an exception has been taken upon the trial to the refusal of 


the Circuit Judge to give certain instructions to the jury, and 
the instructions so refused have been then and there written out 
and endorsed as refused and the exception noted and signed by 
the Judge, and the paper filed, it constitutes of itself a special 
bill of exceptions as to such instructions, and when it has been 
incorporated in this shape into the general bill of exceptions, 
and such general bill has been subsequently struck from the re- 
cord by an order of the appellate court, because it was not set- 
tled in the time allowed, the special bill is not affected by such 
order and will be considered as if such order had not been made. 


8. Where there is no bill of exceptions showing that any exception 


was taken to an instruction given to the jury or to the exclusion 
or admission of evidence, the ruling of the court upon such in- 
struction or testimony cannot be reviewed on appeal. 


| 9. Where there has been a refusal to give certain instructions to the jury, 


and the testimony upon which they were based is not incorpora- 
ted in the bill of exceptions, it will be assumed that there was 
no error in refusing to give them, and they will not be consid- 
ered on appeal. 


10. Where there is one good count in a declaration and a plea thereto 
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and issue joined thereon, and there is no bill of exceptions show- 
ing the evidence adduced on the trial, the appellate court will 
presume that the evidence was sufficient to sustain the verdict 
rendered in favor of the plaintiff. 


Appeal from the Circuit Court for Jackson county. 


This is an action of assumpsit brought by the appellee 
against the appellant. 

On July 9th, 1883, the following order or request for the 
payment of money was drawn on the appellant: 


“MarRIANNA, Fxa., July 9, 1883. 

“Mrs. R. L. Myrick: Please pay to A. Merritt five hun- 
dred and seventy dollars, balance due on house we are now 
building for you. 

“HENDRIX & JONES.” 

The appellant accepted it as follows: 

“T accept the above when the house is finished according 
to contract and delivered. To pay said sum by the 
first ot January, 1885, interest to commence when said 
building is delivered. 

. *R. L. Myrick.” 

The first count of the declaration alleges the drawing of 
the order * for balance due on the house,” said Hendrix & 
Jones were at said time building for defendant, and the 
acceptance by her; and that on or about the first day of 
September, 1883, the house was finished according to con- 
tract and delivered to defendant, upon which day interest 
began to run, and that defendant, though she has frequently 
promised to pay, neglects, &c., to do so. 

The second count is the same as the first, except that 
after alleging the contract and the acceptance of the order, 
and the delivery of the house, (but not a finishing accord- 
ing to contract,) on or about the first day of September, 
22 
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1883, it also alleges that it has been in the possession and 
occupancy of defendant by herself and tenants from said 
date, and that although said first day of January, A. D. 1885, 
has long since passed, defendant has neglected to pay said 
sums with interest, claiming that said: house has not been 
completed and delivered according to contract ; and fur- 
ther alleging that on said 1st of September, the plaintiff 
gave defendant notice that he held himself ready to com- 
plete said house according to contract or to pay her a rea- 
sonable sum for his failure if she would point out to him 
the deficiencies or omissions, and that defendant refused to 
do so, and refused to permit plaintiff to enter said house 
for the purpose of completing it according to contract, 
whereby she became liable to pay, &c. 

The third count is one of indebtedness by defendant 
to the plaintift in the sum of $570 for goods bargained, 
sold and delivered, and work done and materials furnished 
for the same to Hendrix & Jones for defendant, at her re- 
quest ; and 4th, in the same sum for money paid by plain- 
tift for defendant, at defendant’s request ; and 5th, in the 
same sum for money found to be due plaintiff from defend- 
ant upon account stated. 

1st. Plea. To the 3d, 4th and 5th or common counts the 
defendant pleaded, never indebted. 

2d. Plea. To the first count she pleads, saying it is un- 
true the house, on or about September 1, 1883, was finished 
according to contract, and delivered to her, and alleges 
that Hendrix & Jones never did finish said house according 
to contract, and deliver it to defendant. 

3d Plea. To the second count she pleads, untrue that on 
or about September 1, 1883, the house was delivered, and 
that it has been in her possession and occupancy by herself 
and tenants from said date, and avering that Hendrix & 
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Jones never finished the house according to the contract 
and delivered it to defendant. 

4th Plea. To said second count she also pleads, that she 
never entered into any contract with plaintiff to finish the 
house, or to build the house which Hendrix & Jones con- 
tracted to build and construct, finish and deliver to her 
complete. 

5th Plea. The next or fifth plea is not limited to any part 
of the declaration, and is consequently taken as a plea to the 
whole declaration. It is “that Hendrix & Jones, in not 
finishing and delivering said house to her (defendant) with- 
in the time they contracted to finish and deliver the same, 
greatly injured her, to the extent of three hundred dollars, 
of all which plaintiff had notice and this she is ready to 
verify.” 

The plaintiff joined issue on the first plea, which is to 
the common counts, and on the second plea, which is to the 
first count, and also demurred to the said second and to the 
other pleas. 

Afterwards the plaintiff amended his declaration as fol- 
lows: ‘ For that whereas also the defendant, on the 9th day 
of July, 1883, was indebted to a certain firm called Hendrix 
& Jones in the sum of $570 for labor performed and mate- 
rial furnished upon and for the construction of a certain 
dwelling house in Marianna, Jackson county, Florida, and 
said Hendrix & Jones then and there by the consent of de- 
fendant transferred and assigned said indebtedness due them 
by defendant to plaintiff, of which the defendant had notice, 
and then and there promised to pay the amount of said in- 
debtedness to plaintiff on request, which defendant has neg- 
lected to do,” &c. 

The demurrer as to the second plea was overruled, but 
as to the 3d, 4th and 5th pleas it was sustained by an order 
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ot the court made March 28, 1885, and the detendant was 
allowed to file new pleas. 

The defendant then pleaded on May 4th, 1885, to the 
amended count of the declaration, that the allegations con- 
tained in it are untrue,and pleaded over to the second count 
of the declaration two pleas as follows: 

1st. That it is untrue that on or about the first day of 
September the house was delivered to her, or that she has 
been in possession and occupancy of said house by herself 
and tenants from said date. 

2d. That the house has never been completed and deliv- 
ered to her according to contract, and that it is untrue that 
plaintiff on or about the first day of September, 1883, noti- 
fied defendant that he held himself ready to complete said 
house according to contract, or to pay this defendant a rea- 
sonable sum for his failure to complete the same if this de- 
fendant would point out to him the deficiencies or omissions 
by said Hendrix & Jones to complete, finish and deliver 
said house they were building when said order was given. 

To these pleas the plaintiff demurred and the demurrer 
was sustained by an order of May 23, 1885. 

Afterward, pursuant to leave of the court, the defendant 
on May 26th filed a plea which is known as the long plea, 
and which according to subsequent action is to be taken as 
only to the second count of the declaration, and also pleaded 
to the amended count that “on the 9th day of July, 1883, 
she was not indebted to a certain firm called Hendrix & 
Jones in the sum of $570 for Jabor performed and materials 
used upon and for the construction of a certain dwelling 
house in Marianna.” 

To the long plea the plaintiff demurred on May 28, and 
on the fourth day of June he joined issue on said last two 
pleas. 

Upon a trial before a jury there was verdict and judg- 
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ment for the plaintiff. The other facts are stated in the 
opinion of the court. 


John W. Malone for Appellant. 
Liddon ¢ Carter for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


I. A demurrer to a plea reaches back to any essential de- 
fect in the declaration, or the count thereot, to which the 
plea has been tendered. Johnson vs. P. & P. R. Co., 16 
Fla., 623 ; Wade vs. Deyle, 17 Fla., 522; Price vs. Drew, 
18 Fla., 670; Stokes vs. Barrs, Ibid, 656. The defect in 
the plea in Russ vs. Mitchell, 11 Fla., 80, was one of mere 
form. 

II. Before passing upon the sufficiency of the second 
count in the declaration, which the appellant contends is de- 
fective in substance, it is necessary to consider the nature 
of the instrument she is sued upon. Hendrix & Jones drew 
on July 9, 1883, a request or order upon her to pay the ap- 
pellee ‘five hundred and seventy dollars, balance due on the 
house we are now building for you.” Her acceptance, 
whether drawn by lawyer or layman, is very guardedly 
constructed and is in the following language: “I accept 
the above when the house is finished according to contract 
and delivered. To pay said sum by the first of January, 
1885, interest to commence when said building is deliv- 
ered,” and is signed by her. 

It is a conditional acceptance, and no liability was to 
arise upon it until the house should be finished according 
to the contract, whatever it may be, and delivered. The 
purpose of that second sentence of the acceptance was to fix 
both the time of payment and the time when interest should 
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begin torun. The first sentence shows when her liability 
to the appellee upon the instrument was to arise. It is 
“ when the house is finished according to the contract and 
delivered.” Not until it has been both “ finished accord- 
ing to the contract,” and also * delivered,” can a recovery 
be had against her on her acceptance. We cannot change 
its terms ; its meaning is plain. The burden is upon the 
plaintiff to show that the cunditions have been performed, 
and until he does this he cannot recover. Daniel on Neg. 
Ins., $508 ; Leggett vs. Weed, 7 Kan., 273; Owen vs. Lane, 
14 Ark., 389; Crowell vs. Plant, 53 Mo., 145; 50 Mo., 
425. — 

The second countof the declaration does not allege that the 
house was finished according to the contract, and it is conse- 
quently fatally defective. Such an acceptance, though ab- 
solute in effect after there has been a performance of the 
conditions, should be set out as conditional with an aver- 
ment of performance. Daniel on Neg. Ins , $508. An alle- 
gation of the delivery of the house and that the defendant 
has been in possession is nut tantamount to an averment of 
the completion called for by the terms ot the acceptance. 
The allegation that the plaintiff gave defendant notice that 
he held himselt ready to complete the house according to 
contract, or to pay her a reasonable sum for his failure if 
she would pvint out to him the deficiencies or omissions, 
and that she refused to do so, and also refused to permit 
plaintift to enter the house for the purpose of completing it 
according to contract, are likewise, if taken either with or 
independent of the preceding averment of the defendant’s 
claim that the house has not been completed according to 
contract and delivered, not equivalent to an allegation of 
performance. We have not been shown nor, though our 
efforts have been diligent, have we been able to find any 
authority to the effect that the appellee can by virtue of his 
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rights as holder of this acceptance and without the consent 
of the appellant put himself in the place of the contractors, 
Hendrix & Jones, and complete the contract. The assump- 
tion in argument, or in the pleadings of any such right and 
an offer to complete the house, is an admission that the con- 
dition embodied in the acceptance has not been performed, 
and that there is no right of action upon such paper. If 
he has such right of substitution and there hes been an offer 
by him to perform, and a refusal or prevention by her, then 
his right of action is one for which a special action on the 
case for damages occasioned the plaintiff by her refusal and 
prevention of such performance by him, is the remedy. 
The action here is assumpsit and the second count is for 
the recovery of the amount of the acceptance with interest. 
In Newhall vs. Clark, 3 Cush., 376, it was held that the 
acceptance of an order for the payment of money out of the 
amount to be advanced to the drawer when the house he 
was then erecting on the drawee’s land should be so far 
completed as to have the plastering done according to the 
contract between the parties, was not absolute but con- 
ditional, and the acceptor’s liability thereon is dependent on 
the contingency of the work being completed to a certain 
stage. 

“We do not mean,” says Shaw, C. J., “‘ to say that when 
a party has obtained such an order and acceptance, nothing 
short of an absolute performance of the contract on the part 
of the contractor and drawer will give the payee any rem- 
edy against the acceptor. The holder of such an order is a 
holder for value and has an interest in the contract and its 
execution as raising the fund to which he has a right to 
look for his pay. If, therefore, after the acceptance of 
such an order, the acceptor without justifiable cause should 
prohibit the drawer and contractor from proceeding to 
such a completion of the contract as will make the ac- 
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ceptance payable, or if he should collude with the drawer 
of the order, to put an end to the contract, when, but for 
such fraudulent interference, the drawer would be able and 
ready to go on and complete it, we are not prepared to say 
that the holder of the order would not have a remedy by 
a special action, setting out such wrongful act of the ac- 
ceptor and the loss sustained by the holder by the means 
thereof. The sum thus to be recovered would not be the 
debt due by force of the contract, but damages for the 
wrongful act of the acceptor in preventing the completion 
of the contract by means of which the holder has sustained 
the loss of the debt. In such an action the burden of 
proof would be on the plaintiff to show that the preven- 
tion of the completion of the contract had been caused by 
the defendant to avoid the order, and any evidence on the 
part of the acceptor to show that the drawer had failed, or 
been unable to perform his contract by reason of death, 
sickness, insolvency or other inability, would be competent 
to rebut the charge upon which such action would be 
grounded.” The Massachusetts court did not decide upon 
the liability of the acceptor in the above case, but sent the 
ease baek for a new trial. The case does not moreover in- 
volve the question of the right of the payee or holder of 
the acceptance to perform the work of the contractor who 
drew the draft or order. 

We are of the the opinion that the second count of the 
declaration is not sufficient, and that the demurrer to the 
pleas plead to it, reaches it, and so hold. This makes it 
unnecessary to say anything as to any of the pleas to such 
count as they all fall with it. 

III. Counsel for appellant contends that the Circuit 
Court should have disposed of the demurrer to the “ long 
plea” filed May 26th, 1885, before submitting the case to 
the jury. This plea was demurred to by the plaintiff two 
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days after it was filed, and subsequently on the 4th day of 
June, he joined issue on the plea. The statute, sec. 34, 
chap. 1096, provides that where there is both a demurrer 
and plea to the same pleading, it shall be in the discretion 
of the court which issue shall be first disposed of. Wade 
vs. Doyle, 18 Fla., 631, 632. The plea was to the second 
count, and has been practically disposed of above. Assum- 
ing, however, that the discretion as to which issue, the one 
of law or that of fact, shall be first disposed of under the 
above section, can be controlled by the appellate court, 
there is nothing to show any abuse of discretion; and there 
would be no ground for a review of the discretion, if this 
was now a question material to the case betore us. Noap- 
plication appears to have been made by appellant to have 
the issue of law disposed of first, nor do we see that he 
has any ground to complain that the issue which treated 
his plea as good in law was disposed of first. We are not 
satified that the plaintiff did not intend by subsequently 
joining issue and going to trial to waive his demurrer. 
There is nothing to show a contrary intent. Neither party 
appears to have asked tor action on the demurrer before 
final final judgment, nor at all. There was no error in dis- 
posing of the issue of fact first. 

IV. The third, fourth and fifth assignments of error re- 
late to the exclusion and introduction of evidence. Their 
consideration here is dependent upon the general bill of ex- 
ceptions. This having been struck from the record on mo- 
tion of the appellee, they cannot be considered. There is 
no special bill of exceptions, made up and signed by the 
judge on the trial, covering them. The same reason ex- 
cludes a consideration of the sixth assisgnment, covering 
an exception to the following charge of the judge: 

“Tf you believe from the evidence that the plaintiff of- 
fered to complete the house according to the contract, and 

















346 SUPREME COURT. 








Rebecca L. Myrick v. Alexander Merritt—Opinion of Court. 








that the defendant refused to let him do it, then plaintiff 
stands on his rights as if the house had been completed, and 
is entitled to recover on the acceptance of defendant.” 

V. When an exception has been taken upon the trial to 
the retusal of the judge to give instructions asked, and the 
instructions so refused have been then and there written 
out and endorsed by him as refused, and the exceptions 
noted and he signs it and it is filed, we think this paper 
constitutes of itself a special bill of exceptions as to such 
instructions; and though where it has been incorporated in 
this shape into the general bill of exceptions, and such 
“general bill has been subsequently struck from the record 
by this court because it was not settled within the timé 
allowed by an order made for that purpose, we do not 
think the order striking the general bill should be held to 
carry with it the special bill. Upon this theory it is con- 
tended that we can consider the refusal of the Circuit 
Judge to give the tollowing charges asked by the detend- 
ant: 

“2. Before the plaintiff can recover in this case you 
must be satisfied from the evidence that Hendrix & Jones, 
or the plaintiff, within a reasonable time after the accept- 
ance of said drait,did finish the house Hendrix & Jones 
were building for defendant, according to the contract, and 
delivered it to defendant. What is a reasonable time in 
which said house should have been finished, you will deter- 
mine from the evidence as to the house that was contracted 
to be built by Hendrix & Jones.” 

“3. If from the evidence you believe that neither Hen- 
drix & Jones, nor A. Merritt, the plaintiff, did finish 
the house according to contract and deliver the same to de- 

‘fendant within a reasonable time after defendant’s accept- 
ance was made, the defendant had a right to refuse to let 
either Hendrix & Jones or plaintiff complete the house.” 
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The alleged special bill of exceptions shows that the 
judge charged the jury at defendant’s request as follows: 
“1. The draft is for balance due on house Hendrix & Jones 
were building for the defendant. The acceptance of the 
draft or order is conditional. It is to be paid when the 
house is finished according to contract and delivered to de- 
fendant.” 

Though not entirely satisfied that the paper covering the 
action as to these instructions is properly a special bill of 
exceptions, still without committing ourselves on this ques- 
tion of practice by our action now, we will consider it as 
such. 

In so far as the first charge refused, which is numbered two, 
is concerned, we are unable in the absence of the testimony 
as to what the terms and effect of contract between Mrs. 
Myrick and Hendrix & Jones were, to say that the Circuit 
Judge erred. It may be that such contract specified the 
time, or that there was something in it or in the general 
character of the evidence, which made such a charge, in so 
far as the feature as to reasonable time is involved, wholly 
improper. The same observations apply to the other in- 
struction which the judge refused. It may have been that 
the contract and the testimony rendered this charge wholly 
inapplicable to the case made before the jury. Blige vs. 
State, 20 Fla., 742: Bailey vs. Clark, 6 Fla., 516; Burk vs. 
Clark, 8 Fla., 91; Tompkins vs. Eason, 8 Fla., 14; Worth- 
ington vs. Mason, 101 U. S., 149. 

VI. In the absence of all testimony from the record, and 
in view, of the fact that there is one good count in the de- 
claration—the first count—if not others, we are bound in 
pursuance of the practice of this court to affirm the judg- 
ment. The rule is that where there is one good count in 
the declaration and the record contains no bill of exceptions 
incorporating the evidence adduced on the trial, the legal 
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presumption is that it was sufficient to sustain the judg- 
ment under that count. The appellate court will presume 
that everything necessary to sustain the verdict was proved, 
unless the contrary affirmatively appears. Miller & Criglar 
vs. Kingsbury, 8 Fla., 356; Dorman vs. Bigelow, 1 Fla., 
281, 297. 

The judgment will therefore be aftirmed with costs. 








B. C. Drake, APPELLANT, vs. S. L. GRANGER, APPELLEE. 


1. A judgment of a court of record valid under the laws of the State 
where recorded is valid here. 

A plea to an action on a judgment of another State that the debt for 
which such judgment was rendered had been paid is a defence 
existing anterior to said judgment, and on motion should be 
stricken from the record. 

8. When a suit is brought in the courts of this State upon a judgment 
rendered in another State, the defendant can plead in bar that 
the court in which such judgment was recovered never acquired 
jurisdiction of his person. 

4. A transcript of the proceedings and judgment in a suit in the Supe- 
rior Court of Massachusetts, which does not show that a sum- 
mons to the defendant to appear was ever issued, or that the de- 
fendant appeared in person or by attorney to said suit, is inad- 
missible in evidence against the defendant named therein. 


ww 


5. A return by the sheriff, on another paper in the cause, that he had 
served a summons on the defendant, no summons appearing in 
the transcript, is sufficient to authorize the conclusion that such 
summons in fact existed or was served. 


Appeal from the Circuit Court for Alachua county. 


The facts of the case are stated in the opinion. 
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J.J. g§ S. Y. Finley and Ashby, Scott ¢ Thrasher for Ap- 
pellant. 


W. W. Hampton for Appellee. 
Tue Cuter-Justice delivered the opinion of the court: 


Suit was instituted in the Circuit Court of Alachua 
county by 8. L. Granger against B. C. Drake, on a judg- 
ment rendered in favor of said Granger, and against said 
Drake, in the Superior Court of the State of Massachusetts, 
for the county of Hampden. A transcript of the record 
duly certified was introduced in evidence of which the fol- 
lowing is a copy: 

* “CAUSE OF ACTION. 
Commonwealth of ee 
HAMPDEN, 8. 8. 

I, Robert O. Morris, Clerk of the Superior Court of said 
Commonwealth of Massachusetts for the county of Hamp- 
den, do hereby certify that among the files and records of 
said Superior Court for the said county of Hampden, in 
the case ot S. L. Granger vs. B. C. Drake, it is thus con- 
tained—writ : 


[L. 8.] Commonwealth of Massachusetts, 
TLAMPDEN. 
To the Sheriffs of our several counties or their Deputies— 
Greeting : 


We command you to attach the goods or estate of B. C. 
Drake, now cormorant at Southwick, in said county of 
Hampden, to the value of five hundred dollars, and for 
want thereof to take the body of the said defendant, (if he 
may be found in your precinct,) and him safely keep, so 
that you have him before our Justices of our Superior 
Court, next to be holden at Springfield, within and for our 
said county of Hampden on the fourth Monday of October 
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next; then and there in our said court to answer unto S. 
L. Granger, of said Southwick ; and the plaintiff says the 
defendant made a promissory note, a copy whereof is here- 
unto annexed with the endorsements thereon, and the de- 
fendant owes plaintiff the balance of said note and interest, 

$40.97. Soutuwick, Mass., Nov. 1, 1862. 

For value received I promise to S. L. Granger, or 
order, $40.97-100 dollars on demand with interest annually. 

(Signed) B. C. Drake. 

Indorsed.— Received February 4th, 1863, fifteen dollars 
on within,’ and the plaintiff says the defendant owes him 
the sum of two hundred and sixty seven and severty-five 
one hundredth dollars for money paid for detendant to use of 
plaintiff. , 

B. C. Drake to 8. L. Granger, Dr.: 

To cash paid and interest, $267.73, to the damage of the 
said plaintiff (as he say) the sum of five hundred dollars, 
which shall then and there be made to appear with other 
due damages, and have you there this writ with your do- 
ings therein. 

Witness, Lincoln F. Brigham, Esq., at Springfield, the 
twenty-third day of July, in the year of our Lord one 
thousand eight hundred and seventy-nine. 

Rospert O. Morris, Clerk. 

Annexed to said writ is the following affidavit and cer- 
tificate of magistrate: 

AFFIDAVIT AND CERTIFICATE. 





Commonwealth of Massachusetts, Hampden, s. s., July 

23d, A. D. 1879. 

I, 8S. L. Granger, the plaintiff named in the annexed 
writ do, on oath, declare that I have a good cause of action 
against the defendant therein named, and a reasonable ex- 
pectation of receiving’a sum amounting to twenty dollars 
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exclusive of all costs which have accrued in any former 
action, and that I believe and have reason to believe that 
the said defendant has property not exempt from being 
taken on execution, which he does not intend to apply to 
the payment of the plaintiff’s claim, and that I believe and 
have reason to believe that he intends to leave the State so 
that execution, if obtained, cannot be served upon him. 
S. L. GRANGER. 


Commonwealth of Massachusetts, Hampden, s. s., July 
23d, A. D. 1879. 


Personally appeared the above named S. L. Granger be- 
fore me, and made oath to the truth of the above affidavit 
by him subscribed, and I certify that I am satisfied the 
same is true, and satisfactory cause having been shown I 
authorize the arrest of said defendant, if his arrest is au- 
thorized by law to be made after sunset. 

E. W. DickerMAnN, 
Fee, $1.00. Justice of the Peace. 


Upon which writ are the following returns of the officer 
who gerved the same: 

Returns—Hampden, s. s., July 25th, A. D. 1879. By 
virtue of this writ I this day for want of goods and estate 
of the within named’ B. C. Drake, the within named de- 
fendant, found neither in my precinct, I arrested the body 
of the said Drake as within directed, and took him before 
Homer B. Stevens, Esq., a trial justice within and for said 
county. 

Gro. H. Mosztey, Deputy Sheriff. 

Hampden, s. s., July 25th, 1879. 

By virtue of this writ I attached a chip as the property 
of the within named defendant, and afterwards, on the same 
twenty-fifth day of July, A. D. 1879, gave in hand to said 
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defendant a summons for his appearance at court as within 


directed. Gro. H. Mosg.ey, 
Deputy Sheriff. 
ETS EL REE ET ET EET Ee eee $1.00 
EE Cites ibd de caacssucwiesseceeaeaced 1.50 
ee Css a ins b kaw aae eee ee aoe 60—$3.10 


HAMPDEN, ss. 

In the service of this precept it was necessary for me to 
use a horse arid carriage, and I have actually used such 
conveyance five miles. Gro. H. Moseey, 

Deputy Sheriff. 

At the term of said court holden at Springfield, within 
and for said county on the fourth Monday of October, in the 
year eighteen hundred and seventy-nine, the plaintiff ap- 
peared by his attorney, Henry Fuller, and entered the above 
action and moved for and had leave to amend his writ as 
follows, to wit: 

MOTION TO AMEND WRIT. 

In entitled case plaintiff comes and moves to amend his 
writ and declaration by entitling the same in an action of 
contract, viz: In an action of contract. . 

By H. Fuser, Plaintiff’s Attorney. 

And this action was continued from term to term to the 
term of said court holden at Springfield, within and for said 
county on the second Monday of June, in the year eighteen 
hundred and eighty, when the plaintiff appeared as afore- 
said; but the defendant, although three times publicly 
called to come into court, did not appear and was de- 
faulted. It was, therefore, considered and ordered by the 
court that the said plaintiff recover judgment against the 
said defendant for the sum of three hundred and thirty- 
seven dollars and thirty-eight cents damages, and costs of 
suit taxed at sixteen dollars and thirty-one cents. 

Execution issued August 4, 1880. 
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I do certify that the foregoing is a true copy of all the 
papers in the above case and a transcript of the proceedings 
of the Superior Court therein. 

In testimony whereof, I have hereunto set my hand and 

affixed the seal of said court on this twelfth day 

[sEAL.] of February, in the year of our Lord one thou- 

sand eight hundred and eighty-four. 
Rosert O. Morris, Clerk.” 


The defendant pleaded payment of the debt for which 
such judgment was rendered, and that said judgment was 
void for want of jurisdiction of the person of the defendant 
by the Massachusetts court. The plaintiff moved to strike 
from the record the plea of payment, which motion was 
granted by the court. The appellant assigns this action of 
the court as error. There was no error in striking this plea 
under our statute. Except as to jurisdictional facts, there can 
be no averment in pleading against the validity of a foreign 
judgment, though there may be as to its operation, there- 
fore no matter of defence can be pleaded, which existed an- 
terior to the recovery of said judgment, and was determined 
by it. Sanders on Pleading and Evidence, Vol. 2, part 1, 
255. Such a plea being calculated to “ embarrass or delay 
a fair trial of the action” was properly stricken from the 
record by the court. McQO’s. Dig., sec. 55, p. 856. The 
case in 13 Peters, 312, McElmoyle vs. Cohen, cited by 
appellant’s counsel, evidently alluded to a plea of payment 
of the judgment and not to a plea of payment of the debt for 
which judgment was recovered. 

The appellant assigns as error that the court erred in ad- 
mitting as evidence the transcript of the judgment of the 
Superior Court of Massachusetts, and also that the court 
erred in the following charges to the jury: “ That if it ap- 
pears from the evidence that the defendant was arrested in 
23 
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Massachusetts that is sufficient evidence that the defendant 
was summoned to answer in the court of Massachusetts, and 
being so summoned it was competent for the court to give 
a judgment against him. It was not necessary in order for 
the court in Massachusetts to have given judgment that 
there should have been a summons served upon the defend- 
ant. His arrest was a sufficient summons, and under the 
arrest he was in court.” 

.“Tf the jury are satisfied that the defendant was arrested 
by the process of the court in Massachusetts, therefore prop- 
erly before the court in Massachusetts, then the jury has 
nothing more to do than to find a verdict for the plaintiff 
for the amount of the judgment rendered in Massachusetts 
with interest from its rendition on the 4th of August, 
1880.” 

These assignments of error involve the same question— 
was the judgment a valid judgment in the State of Massa- 
chusetts where it was recovered—and may be considered to- 
gether. The statutes of said State in reference to original 
writs in civil actions are as follows: “ Civil actions, except 
those founded on scire facias, or other special writs, shall be 
commenced by original writs, which shall be signed, sealed, 
and bear teste, as. required by the Constitution.” 

“ The original writ may be framed, either: To attach the 
goods or estate of the defendant, and for want thereof, 
to take his kody; or, it may be an original summons, 
with or without an order to attach the goods or estate.” 

“When goods or estates are attached on either of the 
writs before mentioned, there shall be a separate summons, 
to be served on the defendant after the attachment, and 
the service thereof shall be a sufficient service of the orig- 
inal summons.” 

It will be seen from these statutes that by sec. 11, that 
whenever goods or estates are attached on either of the two 
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writs provided by the two preceding sections, that the 
statute required a separate summons to be served on the de- 
fendant after the attachment. Its highest court of judica- 
ture in the case of Peabody vs. Hamilton, 106 Mass., 217, 
decided that “it is lawful service of the original writ in a 
civil action framed to attach the goods or estates of the de- 
fendant and for want thereof to take his body, if the offi- 
cer attaches a chip as the property of the defendant and 
gives him in hand a eeparate summons.” If a separate 
summons had been given the detendant in hand, we should 
hold that the judgment was valid in Massachusetts, and as 
a consequence valid here. Does the record show a separate 
summons, and its service on the defendant? There is no 
summons in the record, and the only statement relating to 
it is the return of the sheriff, that “ afterwards, on the 
same 25th day of July, A. D. 1879, gave in hand to said 
defendant a summons for his appearance in court as within 
directed.” We do not think this sufficient. Before the 
sheriff could serve the summons, it must have been in ex- 
istence, issued by competent authority, and if in existence, 
it should appear in this transcript. His return that he 
had served a paper which is not shown to have come to his 
hands, nor in fact, to have ever existed, cannot be consid- 
ered as proof of a fact which was necessary to give the 
court jurisdiction. From evidence introduced at the trial 
of the case by the defendant, it appears that when arrested 
he was taken before a justice of the peace, and upon tak- 
ing the poor debtor’s oath he was discharged. Any juris- 
diction that the court might have obtained by virtue of 
his arrest was discharged by his release before the recovery 
of the judgment against him. But his arrest alone, when 
goods were levied on by the writ, and the Supreme Court 
of Massachusetts has decided, as we have seen, that a chip 
was goods, under;their statute, was not sufficient to give 
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the court jurisdiction without the issue and service upon 
him of a separate summons. 

We do not believe that the judgment for the reason 
stated was a valid judgment in the State where rendered 
and cannot be considered a valid judgment here. We 
hardly think it necessary to cite authority to show that the 
transcript of a judgment recovered in another State when 
sued on in this State must show that the defendant was 
summoned to appear or did appear in the court that ren- 
dered the judgment to give it validity. The writ issued 
was to seize five hundred dollars worth of his property or 
for want thereof to take his body. As only a nominal 
levy had been made, and he was discharged trom arrest, 
and no separate summons served on him to appear at court, 
he might reasonably have concluded that the suit was 
abandoned. 

Judgment reversed and cause remanded. 








Tue PENINSULAR RAILROAD CoMPANY, APPELLANT, VS. 
Tuomas P. Gary, APPELLEE. 


1. A roadmaster of a railroad company, or a conductor on a train, are 
_not so far agents of the railroad company as to be legally au- 
thorized to employ physicians or surgeons to attend upon an em_ 
ployee who is,injured by the cars of the company, unless they 

are specifically charged with that duty. 

2. The conductor’s direction to the physician or surgeon to extend such 
medical aid, or his promise that the same when rendered shall 
be paid for by the company, do not render such company liable 
for the same, unless there is proof that he is authorized so to 
do. 


3. A contract by a roadmaster, conductor or other agent without au- 
thority, may be ratified by the corporation, and so become bind- 
ing upon it. 
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4, The action of the General Manager may, by his ratification of such 
contract made by a subordinate agent, render the corporation 
liable thereon. 


Appeal from the Cireuit Court for Marion county. 


The facts of the case are stated in the opinion. 


John G. Reardon for Appellant. 
S. D. McConnell for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


In February, A. D. 1882, Thomas P. Gary, by his attor- 
ney, sued the Peninsular Railroad Company to recover the 
sum of one hundred and sixty-five dollars, on account for 
services rendered and medicines furnished to White Spate, 
as a physician and surgeon, at the instance and request of 
the defendant, in the county of Marion. A demurrer was 
filed by the defendant to the declaration, which was over- 
ruled by the court, and a plea was interposed of the general 
issue. In June, 1885,0n the application and consent of the 
attorneys of both the parties, the cause was referred under 
‘the statute to Richard McConathy, a practicing attorney of 
the court, to hear said cause and for final determination’ 
thereof, and with power to render judgment therein accord- 
ing to the statutes. On the 27th of July, 1885, the referee 
filed his report and findings. He found for the plaintiff, 
Thomas P. Gary, in the sum of one hundred and sixty-five 
dollars, with interest thereon at the rate of eight per cent. 
per annum from the 13th day of January, 1882, until paid, 
with costs. The defendant’s attorney then moved the said 
referee for a new trial on the following grounds: 

Ist. Because the finding and judgment is contrary to 
law. 
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2d. Because the statement of the evidence used on said 
reference does not support said findings and judgment, and 
because they are contrary to the evidence. 

3d. Because the judgment is for a larger sum than is sued 
for and for a larger amount than is proven. 

On the 29th of July, 1885, this motion was heard by the 
referee, who made the following order: “ It is ordered that 
the plaintiff be required to remit $30 of the judgment here- 
in on or before the 30th of July, 1885, else a new trial will 
be granted.” On the 30th of July the plaintiff remitted 
thirty dollars of the principal and interest on said thirty 
dollars of the judgment, and the referee overruled the mo- 
tion for a new trial. The defendant excepted to this ruling 
of the court, and brings his appeal, assigning the following 
errors : 

1st. That referee erred in deciding that there was suffi- 
cient evidence on the part of the appellee to prove that the 
appellant had employed him and undertaken to pay him 
for the surgical attention to White Spate. 

2d. The referee erred in finding that any authorized agent 
of the appellant had employed in its behalf the appellee or 
contracted with him to perform the surgical services in 
question. 

3d. The referee erred in deciding that the appellant was 
bound to pay the appellee for the services in question upon 
the employment of appellee by either Redd, the roadmaster, 
or Jolly, the conductor of the appellant. 

4th. The referee erred in finding that White Spate was 
wounded while in discharge of a duty to appellant. 

5th. The referee erred in finding that the “ statement of 
the evidence” operated as an admission of facts therein set 
forth and in not finding that said statement only stated the 
testimony as given by the different witnesses. 
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6th. The referee erred in finding that Redd, the road- 
master, had authorized the employment of appellee. 

7th. The referee erred in finding that Jolly, the conduc- 
tor, had employed appellee. 

The referee’s finding and report, as it appears in the re- 
cord, is as follows: 

“Thomas P. Gary, Plaintiff, vs. Peninsular Railroad Com- 
pany, Defendant. 

“ This action this day coming on for trial, came the par- 
ties by their respective attorneys, and thereupon the parties 
filed a statement of the evidence to be considered herein, 
which statement is now filed marked ‘A’ No. 1, which 
statement contains all the evidence heard on the trial. 
And this action being heard on the evidence, and the argu- 
ment of counsel, and the referee being advised, delivered a 
written opinion herein which is now filed. Thereupon the 
referee finds that the law and the proof herein is for the 
plaintiff. It is therefore adjudged that the plaintiff, 
Thomas P. Gary, recover of defendant, Peninsular Railroad 
Company, the sum of one hundred and sixty-five dollars, 
with interest thereon at the rate of eight per centum per 
annum from the 13th day of January, 1882, until paid, and 
his costs therein expended, to be taxed by the court. 

“ RicHARD McConatay, Referee. 

“ July 22, 1885.” 

The statement of evidence referred to in the finding as 
marked “A” No. 1, is as follows: 

“Thomas P. Gary vs. The Peninsular Railroad Com- 

pany. 

“Tt is agreed by counsel for the plaintiff and defendant 
that the following is a true statement of the ev'dence in 
the above stated cause, and we do hereby consent to waive 
the examination of the witnesses, and use this statement in 
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evidence on the trial of said cause as all the evidence 
therein. 

“On August the 31st, 1881, one White Spate, who was 
an employee of the defendant, and working on defendant’s 
railroad, was injured by being run over by one of defend- 
ant’s trains while he was in discharge of his duty. Redd, 


‘who was a roadmaster upon defendant’s railroad, who had 


charge of the squad in which Spate was working, obtained 
transportation for Spate on a train of which James Jolly 
was then conductor, and instructed Jolly to carry him to 
the plaintiff, at Ocala, for surgical treatment, the plaintiff 
being a practicing physician and surgeon, residing at Ocala, 
with his diploma on file in the Clerk’s office of the Clerk 
of the Cireuit Court. Jolly carried the wounded man to 
Ocala and sent for plaintiff, and told the plaintiff what 
Redd had ordered him to do with the man, and he re- 
quested plaintiff to give him the necessary surgical atten- 
tion. Plaintift asked Jolly who would pay his fees. 
Jolly stated that the defendant would pay, and that he was 
authorized to employ plaintiff. The plaintiff then exam- 
ined Spate and found his leg badly mashed, and that the 
injury was such as to render amputation necessary in 
order to save the life of the patient. Plaintiff then ampu- 
tated the leg of the patient and treated him for fourteen 
days, until he recovered, and paid out for medicines and 
bandages used for the benefit of the patient, and necessary 
to the successful management of the case, the sum of 
twenty-five dollars. The bill rendered by the plaintiff 
against the defendant for surgical and medical treatment 
rendered and money paid out for the patient in the treat- 
ment of the case, was $145.00, which is proven to bea 
reasonable charge for the services rendered. There is a 
controversy as to the employment of the plaintiff by Redd, 
the roadmaster. There is no controversy about James 
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Jolly, the conductor, upon defendant’s road, having em- 
ployed the plaintiff, or as to the performance of the service 
by the plaintiff, or as to the reasonableness of the bill ren- 
dered and here sued on. The defendant denies the authority 
of the roadmaster and conductor to employ the plaintiff so 
as to bind the defendant and rendet it liable for the debt 
sued on. 
“ March 26, 1884. 
(Signed) “S. D. McConnELt, 
“MrintueR & SPENCER, 
“ Plaintift’s Attorneys. 
“Scott & REARDON, 
“ Defendant’s Attorneys.” 
There is but one question in this case to be considered, 

and that is, is the defendant bound by the acts of the road- 
master, Redd, or the conductor, Jolly, in the employment 
of the plaintiff as surgeon for Spate? There is no proof 
that the company, by its General Manager, or otherwise, 
ever directly or indirectly ratified in any manner the ac- 
tion of Redd or Jolly, or that they, or either of them, had 
any authority to employ a physician or surgeon in such 
cases, and make such action binding upon the company. 
Their duties as roadmaster and conductor did not neces- 
sarily involve any such authority. In Rorer on Railroads, 
Vol. 1, 666, it is said that “a yardmaster of a railroad 
company is not so far the agent of the company as to be 
legally authorized to employ a physician to attend to one 
of the employees under his charge who is injured by the 
ears of the company. But it is held that the General Su- 
perintendent possesses such power, and power also to em- 
ploy an attorney. Nor has a station agent of a railroad 
company, merely as such, authority to commit the company 
to liability by orders or contracts given or made outside 
the business of his office or matters coming within the 














362 SUPREME COURT. 








The Peninsular Railroad Co. v. Thomas P. Gary—Opinion of Court. 








line of his duties. And his sending for a surgeon to treat 
an employe of the company, who is injured in the course 
of his employment, will not in itself render the company 
liable to pay the medical bill for such treatment. Nor 
will the conductor’s direction to the surgeon to extend the 
medical aid, or his promise that the same when rendered 
shall be paid for, render the company liable to pay for the 
same. Such acts not being within the business employ- 
ment of these servants or agents, the company are not 
bound thereby.” 

The acts of these agents of the company in the employ- 
ment of the surgeon should have been ratified by the com- 
pany through its General Manager or Superintendent, or 
the authority to make such employment should have in 
some way been proved. The plaintiff was fourteen days 
in attendance on the patient, sufficiently long to have fre- 
quently corresponded with the Manager of the road, and 
to have received from him ratification or otherwise of the 
employment. The road probably had a telegraph line 
from its headquarters through Ocala by which the news 
could have been very quickly conveyed and an answer 
returned. It does not appear by the record that the com- 
pany or any of its officers, except only Redd and Jolly, 
were ever aware of the injury done to Spate, or were in- 
formed of the employment of the plaintiff until this action 
was brought. 

In the case of Tucker vs. St. Louis, Kansas City and 
Northern Railway Company, 54 Mo., 177, the court says: 
It will appear by an examination of the evidence that the 
tacts which it tended to prove, if all taken to be true, do 
not prove the liability of the defendant to pay for the ser- 
vices of the plaintiff sued for. “It is shown that the sta- 
tion agent of detendant, when the young man was injured, 
directed a boy to go for a doctor, and that the boy brought 
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the plaintiff, and that the conductor on the cars of defend- 
ant told plaintiff to give the wounded man attention, and 
he would be paid ; but there is no pretence of any evidence 
by these witnesses that they have any authority to employ 
a physician on defendant’s account, or that they ever pre- 
tended to employ a physician on detendant’s account. It 
is only shown that they were agents of defendant in con- 
ducting its railroad business, which of itself could certainly 
give them no authority to employ physicians for the de- 
fendant to attend and treat persons accidentally injured on 
the road.” 

The rule as laid down in Rorer on Railroads, supra, is 
sustained by abundant authority. See Atlantic and Pacific 
R. R. Co. vs. Reisner, 18 Kan., 458, where it is held that 
a mere station agent has no such authority to bind the 
company, but that the general agent or manager, by virtue 
of his position, has such authority. Marquette & Ontonago 
R. R. Co. vs. Taft, 28 Mich., 289; Atchison & Nebraska 
R. R. Co. vs. Beecher, 24 Kan., 228; Brown vs. Missouri, 
K. & Texas R. R. Co., 67 Mo., 122; Louisville, Evansville 
& St. L. R. R. Co. vs. MeVay, 98 Ind., 391. 

Many other cases to the same effect might be cited, and 
we know of no authority to the contrary, except the case 
in 98 Indiana R., 358, the Terre Haute & I. R. R. Co. vs. 
MeMurray, which we do not approve. The company ¢gannot 
be held liable upon the contract of the roadmaster or con- 
ductor in employing the physician, inasmuch as there is in 
this case no proof of their authority to bind the corpo- 
ration. Had the acts been ratified by the corporation or 
by their General Manager the case would have been differ- 
ent. 

The judgment is reversed and a new trial awarded. 
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STATE Ex REL. A. N. Epwarps vs. Tue County Commis- 
SIONERS OF SumTER County, RESPONDENTS. 


1. The pleadings in mandamus make an issue of fact as to whether cer- 
tain names appearing on a petition under the act of 1883, chapter 
8416, for a permit to sell liquors, and necessary to constitute a 
majority of the registered voters of the election district, are the 
authorized signatures of the persons represented by such names. 
Upon such an issue a person of a name similar to One so appear- 
ing on such petition was called as a witness in behalf of the re- 

_ 8pondents, and testified that he was a registered voter of the elec- 
tion district, but that he neither signed nor authorized any one 
to sign his name to the petition, and it was shown that but one 
similar name appeared on the list of registered voters of the dis- 
trict, and there was no evidence in rebuttal of his testimony, 
except that the original petition was admitted in evidence with- 
out proof of the genuineness of such signature either by any wit- 
ness thereto or by other legal testimony: JJeld, That the sig- 
nature was not valid as that of a legal petitioner under the 
statute. 

2. The applicant for a permit to sell liquors should, before making the 
affidavit required by the statute, know of his own knowledge 
that the petitioners have signed, and did so in the presence of 
two witnesses, and should have such personal knowledge of the 
circumstances of their signing as wi!l enable him to swear in good 
faith that none of the means prohibited by the statute have been 
used in procuring their signatures. 

3. The testimony in the case held to not only establish that a majority 
of.the registered voters of the district did not sign the petition, 
but also to show otherwise a prima facie case violative of the 
statute. 


This is a case of original jurisdiction. 


For opinion on motion to quash respondents’ first return 
to the alternative writ, see page 1, supra. 


The facts ot the case are stated in the opinion. 
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H. H. Herndon, Calhoun, Davis ¢ Gillis and Tipton Brad- 
ford for Relator. 


Hocker § Mabry and J. R. Gaines for Respondents. 


Mr. Justice Raney delivered the opinion of the 
court: 


Aiter the opinion on relator’s motion to quash was filed, 
the respondents, pursuant to leave from the court, filed an 
amended return denying that the petition was signed by a 
majority of the registered voters of the election district ; 
and alleging that thirty-five persons, whose names are given, 
did not in fact sign it ; and charging that the signing of their 
names or making of their marks, as they appear on the 
petition, was not the act and deed of such persons; and 
alleging that without such names there are not a majority 
of the registered voters on the petition. Upon this return 
the relator has joined issue. Itis alleged in the alternative 
writ, and admitted by respondents, that the number of reg- 
istered voters on October 16, 1885, the day the petition 
was filed with the County Commissioners, were five hun- 
dred and thirty-four, Such petition purports to be signed by 
two hundred and seventy-seven registered voters. Two hun- 
dred and sixty-eight constitute a majority. If ten of thenames. 
apon the petition are there without authority from the per- 
sons they purport to represent, there is not a majority of the 
registered voters petitioning, and then, consequently, the 
relator’s case must fail. 

William Thompson, Ed. Rivers, Henry Freeman, Mitch- 
ell McCollum, G. H. Jackson, Gus Johnson, G. W. Butler, 
Isaac Williams, Willis Williams, Thad. Erwin and H. D. 
Byars, who are among the thirty-five persons mentioned 
in the return, were introduced as witnesses upon behalf of 
the respondents, and each testified that he was a registered 
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voter of the district, and that he neither signed the peti- 
tion nor authorized any one to sign it for him. Corre- 
sponding names appear in the list of registered voters of 
the district, but no one of the same names appears more 
than once. Such of these witnesses as were questioned 
upon the cross-examination, as to whether there was any 
other person of the same name in the district, stated each 
that he neither knew or had heard of any such person. 
Rivers says he was asked by Sam Turner to sign, but told 
him he was a Methodist preacher and did not want to do 
so. Freeman says he was requested to sign, but refused. 
Thompson, Rivers, Jackson and Johnson, respectively,swear 
they can write. Murden, a witness, swears he saw Butler 
sign the registration book with his own hand, yet none of 
these five but Jackson is represented to have signed for 
himself, but the signatures are by making a cross mark. 
The relator introduced no testimony in rebuttal of the 
above, not even the persons who appear on the petition to 
have witnessed the alleged signatures. The conclusion 
necessarily follows that these eleven persons never signed 
the petition, but their names thereto are jforgeries and the 
relator is not entitled to relief. 

There are other features of the case as shown by the re- 
cord, which should be noticed. 

Gib Taylor and Thomas Coby, who have lived in Her- 
nando county two and five years, swear they were regis- 
tered voters of the district before leaving Sumter county, 
and that they did not sign or authorizé their names to be 
signed to the petition. Similar names appear upon both 
the petition and the registration list. They never knew of 
any other persons of the same names in Sumter county. 

The name of S. P. Fuller appears on the petition. No 
such name appears on the registration list of the voters of 
the district, but the name of Spencer Fuller does appear on 
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it. Spencer E. Fuller was introduced as a witness and tes- 
titied that the name Spencer Fuller, on the registration list, 
is his and in his own hand writing, and that he never 
signed or authorized any one to sign the petition for him. 

H. C. Edwards testifies that he witnessed the signature of 
B. W. Goldwire to the petition ; wrote the name of B. W. 
Goldwire himself and witnessed it. It is signed with a 
cross-mark. Upon an inspection of the petition we dis- 
cover that the B has been changed to an R, and after the 
R there has been interlined, in red ink, the letters “‘ eding,’ 
and the W has been erased. Thus the name has been 
changed to Reding Goldwire. The name of Reding Gold- 
wire appears on the registration list, but that of B. W. 
Goldwire does not appear on it. Edwards says these alter- 
ations were not made by him. His name still appears as" 
one of the witnesses. 

Wm. Alexander—who, according to his testimony, is a 
person who is a registered voter in the district in question, 
and who comes and goes between Lake City (which is in an- 
other county) and Sumter county, he coming to Sumter 
whenever there is work, and living in both counties and 
calling Lake City his home, and who, when he is at Lake 
City, is allowed vote, and if he is at Leesburg and there is 
an election and he feels like it, puts in his vote, and who 
does not vote at both places, as when he votes “ here” he 
does “ not vote there,”—testifies that he did not sign the pe- 
tition, nor authorize any one to sign it for him, nor did 
any one ask him to signit or presentit to him. The name 
appears upon the petition and the registration list. ) 

There is testimony to the effect that the signatures of 
W. H. Byrd, E. W. Davis, Ephraim J. H. George and C. A. 
Helms are not genuine, and that they and other persons 
whose names appear on the petition left the county before 
the petition was started. 
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J. R. Cunningham, who was the chairman of the Board 
of County Commissioners during the year 1885, <estifies 
that the relator was asked by him at a meeting of the Com- 
missioners in December of that year how he got the name 
ot E. W. West (which was on the original petition, but was 
not published) who had left the county in January of the 
same year, and he replied that he did not know ; that he got 
others to get up the petition for him. Cunningham also 
says there was something said about affidavits filed before 
the board by certain persons, to the effect that they had 
not signed the petition, and the relator’s explanation was 
that he knew nothing about their names personally, that 
he got others to get up the petition and they made affida- 
vit that it was all right, and then he made his affidavit on 
the strength of them. 

There is no testimony upon the part of the relator on any 
of these points. No attempt is made to show that the Gib 
Taylor and Thomas Coby who testified are not the persons 
who signed the petition. It is not pretended that there 
was a registered voter of the name of 8S. P. Fuller. The 
change of the name of B. W. Goldwire to that of Reding 
Goldwire is not explained, but it still stands in red ink 
with its fraudulent presumptions under the evidence. 
Though in which of the two counties it is Wm. Alexander’s 
legal right to be a registered voter and to vote when he 
“ feels like it” cannot be properly settled here, yet no one 
has been produced to say that he was ever even requested 
to sign the petition. 

It is a fact that none of the subscribing witnesses 
to the signatures whose genuineness has been ques- 
tioned, have been adduced to prove that which the 
fact of their names standing in the witness lines of 
the petition would seem to imply. I do not admit 
that any prima facie case has been made by a relator 
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in a case like this, upon similar issues, until this has been 
done; but assuming that a mere presentation of a petition, 
verified by the applicant for a license, does upon such an 
issue throw the burden upon the respondents, we are all of 
the opinion that the testimony in this case not only shows 
that a majority of the registered voters of the district have 
not signed the petition, but it makes out a prima facie case 
of fraud in getting up the petition, and one which in law 
necessarily attaches itself to the attempt to obtain a permit 
from the County Commissioners upon such petition. It is 
certain as to eleven or more of the signatures discussed that 
they are not the act and deed of the parties purporting to 
have signed them, and as to most, if not all others, the bur- 
den in view of all the testimony has been castupen the rela- 
tor to show that they were genuine, and he has not re- 
sponded to the call thus made on him. 

The testimony of Mr. Cunningham shows that when the 
relator made the oath annexed to the petition: “That every 
name or mark affixed to the foregoing petition was the act 
and deed of the parties purporting to have signed the same ; 
that each signature or mark was subscribed in the presence 
of two witnesses, and that there was no fraud, bribery or 
deception in procuring said signatures or marks to such 
petition,” that he swore to that which he did not know of 
his own knowledge, to be true even had the statements of 
the affidavit been true in fact. Without saying that the 
affidavit must contain the statement that the signatures 
were made in the presence of two witnesses, though they 
must in fact be so made, we do not think that it is a com- 
pliance with either the spirit or letter of the statute 
that there should be merely ignorance, on the part 
of the applicant for a license, of any irregularity or that 
such ignorance enables him to make the required affidavit. 
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He should know of his own knowledge that the petitioners 
have signed, and he should not base his affidavit of the ab- 
sence of fraud, bribery or deception upon the statements of 


‘others whom he may have procured to get names for him. 


He should have such connection with procuring the names 
as will enable him to swear in good faith, from personal 
knowledge of the circumstances, that none of the prohib- 
ited means have been used. The observations in this para- 
graph are not intended to intimate that the applicant had 
any knowledge of the irregularities or acted in bad faith 
in,making the affidavit. 

The judgment of the court will be that the respondents 
go without day, and that they recover their costs which 
will be taxed by the clerk. Tucker vs. Justices, 1 Jones, 
451; High on Extra. Rem., 526. 

It is so ordered. 








E.iza SIMMONS ET AL., APPELLANTs, vs. L. W. Sprarr, 
APPELLEE. 


The defendant in an action of ejectment may appeal from the final 
judgment therein. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 

_ A. W. Cockrell ¢ Son for the motion. 
Geo. Wheaton Deans, Contra. 


Mr. Justice Raney delivered the opinion of the 
court : 


The appellee brought an action of ejectmeat against ap- 
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pellant and recovered judgment for possession and for five 
hundred dollars damages on account of mesne profits. The 
verdict and judgment find that the appellee is entitled to 
an estate in fee in the land recovered. The appellant has 
given bond in the penalty of six hundred dollars, with sure- 
ties, and conditioned that “if she shall well and truly 
pay all costs, and the amount for which judgment was 
given and damages” in case the judgment of the Circuit 
Court shall be confirmed by the Supreme Court, then the 
obligation shall be void, but otherwise to remain in full 
force and effect. ‘The bond is approved by the clerk. 
The appellee moves to dismiss the appeal on the ground 
that under the statutes of this State an unsuccessful defend- 
ant in an action of ejectment has not the right or privilege 
of appealing from the judgment rendered against him. 
The act of February 10, 1832, entitled “an act regulat- 
ing the mode of suing out writs of error and prosecuting 
appeals * * *,” with a substitution of names of courts 
necessitated by the change from a Territorial to a State 
government, provides as follows: Section 1: “If a party 
in either of the Circuit Courts of this State shall feel ag- 
grieved by a final judgment, sentence or decree made or 
pronounced by any or either of said courts, it shall and 
may be lawful for such party * * * to obtain his, 
her or their appeal to the Supreme Court of this State, and 
an appeal obtained shall in all cases operate as a superse- 
deas ;” and by Section 2: “ The party appealing, if plaintiff, 
shall give bond with one or more securities in a sum suffi- 
cient to cover all the costs which have accrued, or may ac- 
crue; and if defendant, a bond with one or more securities 
in a sum sufficient to cover the amount for which judgment has 
been given, decree rendered, or sentence pronounced, together 
with costs, conditioned that the appellant shall pay the costs, 
if plaintiff, or it defendant, the debt,damages, or condemnation, 
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and costs, in case the judgment, sentence, or decree of the 
Circuit Court shall be confirmed by the said Supreme Court.” 

It is unnecessary to notice the changes made by the act of 
Feb. 12, 1836, as to appeals by original plaintifis. 

In support of the motion it is argued that the statute does 
not apply to other than money judgments as shown by the 
language “ to cover the amount for which the judgment has 
been given” and “ conditioned that the appellant shall pay 
* * * if defendant, the debt, damages or condemnation ;” 
that a judgment in ejectment is for the recovery of land 
and that the language of the statute as to the amount and 
condition of the bond does not cover it, and moreover that 
the condition of the bond does not cover any damage which 
the plaintiff may sustain on account of mesne profits by 
the defendant’s retention of the property pending the ap- 
peal. 

It is the first section that in our opinion prescribes the 
cases in which an appeal will lie. It givesit from any final 
judgment, excepting none ; and provides that an appeal ob- 
tained shall in all cases operate as a supersedeas. The 
purpose of the second section was to prescribe an essential 
to an appeal from any final judgment at law, this essential 
being a bond with sureties. This bond in common law 
cases, it will be observed, is not required merely as a con- 
dition precedent to the appeal operating as a supersedeas, 
but as an essential to the appeal. Unless it is given in ac- 
cordance with the statute the case remains in the lower 
court, and until such bond has been so given the appellate 
court acquires no jurisdiction of the cause, though every- 
thing else required by the statute may have been done. 
This appeal] in a common law action is a statutory creation, 
and it was within the power of the Legislature either to 
omit the requirement of any bond, or to specify what the 
the condition should be. It has given an appeal from any 

















JUNE TERM, 1886. 








Eliza Simmons et al. v. L. W. Spratt—Opinion cf Court. 








final judgment, and required that a bond with a certain 
condition shall be given as an element in the appeal, and 
declared that an appeal thus obtained shall operate as a su- 
persedeas in all cases. If it be that there is some damage 
which, pending the appeal, may result to the appellee, who 
was plaintiff in,an action of ejectment, and which the con- 
dition of the bond does not cover, and for which conse- 
quently the sureties would not be answerable, the result is 
that the right of appeal has still been granted on such con- 
ditions as the Legislature saw fit to prescribe, and it is a 
legislative function to change the condition, if it shall see 
fit to do so. 

If it be that the provisions of the second section as to the 
bond to be given by the defendant are such that the condi- 
tion of the bond will not cover mesne profits accruing after 
the rendition of the judgment appealed from, then the effect 
of such provisions is to control in fixing the amount of the 
penalty of the bond, but not to deny or limit the right of 
appeal. 

Though it may have been the original purpose of the 
person who drafted this act that it should control appeals 
in all civil cases, and perhaps criminal causes too, as the 
terms “ judgment,” * decree ” and “ sentence” would indi- 
cate, yet it 1s a fact that at the same session, and on the day 
after its enactment, the Territorial Council passed an act 
which has been uniformly construed by the courts to give 
a right of appeal in chancery causes without the execution 
of any bond, a bond being required only to secure a super- 
sedeas, and to such end alone the chancery act adopts the 
form of bond prescribed by the former act. The real ques- 
tion in the case of McGill vs. McGill, 19 Fla.; 351, is as to 
what chancery decrees the condition of the bond, as pre- 
scribed by the original act in cases at law (to which class 
of civil cases only, that act regulated the right of appeal 
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after the passage of the chancery act) applies in so far as a 
supersedeas is concerned. McGill vs. McGill decides that 
it regulates the supersedeas only in cases of money decrees, 
and that further than this the original power of the chan- 
cery court as to superseding decrees is not affected. We 
do not think it was ever intended by the court in that case 
to assume the proposition that no appeal lies under the 
statute in behalf of defendants in actions for specific, real 
or personal, property. 

It is not pretended that it has not been the practice for 
such defendant in ejectment to appeal. There are many 
cases in our reports where they have done so, but this is the 
first time, so far as we can learn, that their right of appeal 
has been questioned. 

It may not be improper to remark here that that portion 
of section 3, on page 840 of McC.’s Digest, following the 
“(¢),” has no application to writs of error, but applies only 
to appeals. The condition of a supersedeas bond to be 
given by a plaintiff in error who was originally defendant 
in the case is prescribed by section 7, of act Feb. 10, 1832, 
which is section 4, on page 447 of Thompson’s Digest, and 
constitutes a part of section 1, on page 843 of McClellan’s 
Digest. We do not mean to intimate that an original defend- 
ant cannot take a writ of error without obtaining a superse- 
deas of the judgment he desires to have reviewed. 

The motion is denied. 








M. M. NEtson ET AL., APPELLANTS, vs. Louis J. Brusu, 
APPELLEE. 


1. A deed by one to land which is in the adverse possession of an- 
other is void as against such adverse claimant. 
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2. When by written agreement between opposing counsel it is admit- 
ted that ‘‘the defendant was in the actual possession of the land 
sued for, claiming the same adversely to the plaintiff and all 
others,’’ this court cannot infer that the defendant was a tres- 
passer. 


3. B. makes a deed to the land to D., while N. is in adverse possession 
thereof: Held, That the deed is only void as to N., and as 
against him the title still remains in B., who may sue for and re- 
cover the land; that such recovery will inure to the benefit of 
D., as the deed from B. to D. is valid as between them, 


Appeal from the Circuit Court for Hillsborough county. 
The facts of the case are stated in the opinion. 


Lucius Finley, 8. Y. Finley and Wall ¢ Turman for Ap- 
pellants. 


Randall, Walkers ¢ Foster and S. M. & G. B. Sparkman 
for Appellee. 


Tue Cuter Justice delivered the opinion of the court: 


Action of ejectment by Louis J. Brush, the appellee, 
against the appellants, to recover possession of a tract of 
land in Hillsborough county. The plaintiff introduced in 
evidence a patent to the lands in controversy from the Uni- 
ted States to himself as grantee, dated the 30th day of 
September, 1882. The plaintiff further introduced in evi- 
dence the following agreement in writing signed by the re- 
spective attorneys of the plaintiff and defendant. 

“It is agreed by and between the attorneys for the plain- 
tiff and the defendants, in the above entitled cause, that 
the record of a certain deed, made by the said Louis J. 
Brush to one George F. Drew, for the premises in question, 
shall be admitted in evidence on the trial of the above 
cause without proof of the execution of the original, if 
either party desires so to introduce the same. Counsel for 
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plaintiff and defendants further admit that plaintiff did 
not enter upon the land and deliver said deed thereon ; that 
at the time, and before the execution of said deed, and the 
delivery of the same to the said George F. Drew, the said 
Louis J. Brush was not in the possession of said land, nor 
was he before, nor has he been since the execution thereot. 
And that the defendants, at the time of the execution and 
delivery of said deed, were in the actual possession of said 
land, claiming the same adversely to the said plaintiff, and 
all other persons, and that they have ever since been in the 
adverse possession of thesame. It is agreed that the above 
admitted facts be admitted and used in evidence upon the 
trial of said cause in the behalf of either party desiring to 
use the same. 
[Signed] “S. M. & G. B. SpaRKMAN, 
Attorneys for Plaintiff. 
“Watt & TuRMAN, 
Defendants’ Attorneys.” 

The defendants then introdnced in evidence a deed from 
Brush, the plaintiff, to George F. Drew, of the land in dis- 
pute, dated 23d of April, 1883. 

This was all the evidence in the case. The Judge 
charged the jury as follows: “ That a deed of conveyance 
of lands, executed by a person out of possession, is 
void, as against a party having adverse possession, and that 
before a person out of possession of lands can convey a le- 
gal title, as against a party holding such adverse possession, 
he must enter upon and take possession of the lands he de- 
sires to convey.” 

* That although the plaintiff may have executed a deed 
for the lands in controversy to George F. Drew, yet if the 
jury are satisfied from the evidence that the said Louis J. 
Brush was not in possession of said lands at or before the 
execution and delivery of said deed, and that the defend- 
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ants were then in possession, claiming adversely, and that 
the said Brush has never entere1 upon said land, such deed 
as to the defendants is void and conveys no legal title to 
the said Drew.” 

Judgment and verdict for plaintiff. 

The appellants assign as error these instructions to the 
jury by the court. 

The law is well settled both by the decisions in this State, 
and many others, that a deed by one to land in the adverse 
possession of another is void as against such adverse claim- 
ant. Doe ex dem. Magruder & Logan vs. Roe, 13 Fla., 602. 
The appellants insist that this rule does not apply because 
they were willful trespassers and could not be considered as 
holding adversely, and not so holding the deed from Brush 
to Drew was a valid deed, and that it vested title in Drew, 
that Brush had no interest in the land and could not sup- 
port the action; that as the title was in Drew they could 
defeat the action by showing an outstanding title in him. 
What the eftect of all this would be, if it had been proved 
at the trial, we do not feel called on to decide. The agree- 
ment in writing states as to the possession of defendant as 
follows: “* And that the defendants, at the time of the exe- 
cution and delivery of said deed, (the dedd from Brush to 
Drew) were in the actual possession of said lands, claiming 
the same adversely to the plaintiff and all other persons. 
And that they have ever since been in the adverse posses- 
sion of the same.” This contradicts the assumption on the 
part of counsel that appellants were naked trespassers. 
This court cannot assume or infer from this agreement that 
the possession of appellants was of this character. It is 
true they show no paper title to the land, but possession 
alone by the defendant is sufficient proot of title, unless 
some superior paramount title in the plaintiff is shown. 

There was no error in the instructions given by the court 
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as against the appellants in “actual possession of the land, 
claiming the same adversely to Brush and all others,” as 
they admit the deed from Brush to Drew was nullity. In 
such case it has been held, and properly, that as against the 
adverse possessor the title still remains in the original pro- 
prietor and he may sue and recover the land. Livingston 
vs. Proseous, 2 Hill, 526. 

“ A recovery thereon, however, will enure to the benefit 
of the grantee,” it being a valid deed between the grantor 
and grantee. Hamilton vs. Wright, 37 N. Y., R., 502; 
Tyler on Ejectment, pp. 938, 939. 

Judgment affirmed. 








Sim Asta, APPELLANT, vs. Epwin P. Hiser er At., Ap- 
PELLEES. 


1. The statute of 1881, section 4, p. 481, McC’s. Digest, requiring a ver- 
dict for the plaintiff in an action of ejectment to state the quan- 
tity of his estate and describe the land, does not dispense with 
the necessity for a finding of his right of possession. 


2. A verdict in ejectment which simply finds ‘‘ the fee simple title in 
the plaintiff to the following lands,’’ describing them, does not 
find the right of possession in the plaintiff, nor does it authorize 
the entry in behalf of the plaintiff of a judgment for recovery of 
possession of the land. 


3. Pleadings should be properly settled and issues of fact formally 
made up before a trial by jury is had. 

4. There must have been a judgment for the plaintiff in ejectment be- 
fore proceedings can be instituted by the defendant therein un- 
der the ‘‘act for the relief of occupying claimant.’’ Chap. 132, 
McC’s. Dig. 


Appeal from the Circuit Court for Putnam county. 
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This is an action of ejectment brought by appellees, Ed- 
win P. and Maria C. Hiser, brother and sister, against ap- 
pellant in May,1885. The declaration is in the usual form. 
The defendant below, Asia, pleaded the general issue ; and 
for a defence one quitable grounds pleaded that in March, 
1880, ie entered into a verbal contract with plaintiffs for 
the purchase of the land tor the sum of $700; that in con- 
sideratiou of such purchase defendant in May, 1880, took 
possession of said land, which is in said county, built a 
house thereon, and began the improvement of said land ; 
thereafter, on May 1, 1881, the said contract was reduced 
to writing, (an annexed copy of it is made a part of the 
plea ;) that ever since the month of May, 1880, the defend- 
ant has been in peaceable and quiet possession of the land. 
The said copy of contract annexed is a bond signed and 
sealed by appellees in which they acknowledge themselves 
to be held and firmly bound unto appellant in the sum of 
$700, and bears date May 1, 1881, and is conditioned 
that if appellees shall, on or before May 1, 1886, 
upon reasonable request, make and deliver a good 
and sutiicient warrantee deed in fee simple, free from all 
incumbrances and with the usual covenants to the land, 
(which is described,) or if the said appellant shall fail to 
pay the appellees the sum of seven hundred dollars in the 
following manner, viz: $100, with interest on the whole 
amount, on the first day of May in the years 1882, 1883, 
1884, and the sum $200 with interest on the whole amount 
on the first day ef May in the years 1885 and 1886, then 
the obligation to be void, else to remain of full force and 
eftect. The plea further alleges that in compliance with 
said contract the defendant paid to plaintiffs in May, 1881, 
$56 interest, and that in May, 1882, the further sum of $56 
interest, and on June Ist, 1882, $50 principal, and after- 
wards, on the 4th and 6th days respectively of August, 
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1882, the $50 balance due “on the May, 1882, installment,” 
and that plaintiff refused to accept the same. That on 
the 6th day of April, 1885, he, defendant, deposited in the 
First National Bank of Palatka to the credit of Edwin P. 
Hiser, the sum of $488, which still remains in said bank 
to the credit of said Hiser, being $100 more than at that 
time was due from defendant to plaintifis, and caused the 
cashier of said bank to notify said E. P. Hiser of the 
amount deposited to his credit, and said Hiser dulysreceived 
said notice, but the said plaintiffs actuated by a spirit of 
malice towards him refused to accept said sum and on 
April 22, 1885, brought an action of unlawful detainer in 
the County Court of said county, which action was tried 
and resulted in favor of defendant, and that plaintiffs still 
actuated by malice and a desire to wrong defendant entered 
this action of ejectment on the seventh day of May, 1885. 
That on the first Monday in June, 1885, he deposited with 
the Clerk ot the Court, W. F. Forward, $125, being the 
full amount due upon the contract at that time. That 
when he took possession of the land it was wild and un- 
cultivated, that by his industry and labor he has cultiva- 
ted it, and has now bearing on it a grove of 150 orange 
trees, and a grove of 317 orange trees that will bear in the 
year 1886, and that he has put improvements on said land 
to the amount of 86,000 and over. 

There are no other pleadings in the record. 

The jury returned a verdict in which they “find for the 
plaintiffs the legal title and right of possession under the 
consideration that the plaintiffs shall return to the defend- 
ant all moneys which have passed hands in connection 
with this case, and that his improvements on the land shall 
be appraised.” The Judge then instructed them to return 
some other verdict in accordance with instructions which 
had been given, and they retired and returned a verdict as 
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follows: ‘“ We the jurors in the case of Hiser vs. Asia find 
the fee simple title in the plaintiffs to the lands described 
as follows” giving a description of the land. Thereupon 
judgment was entered, that the plaintifis “ recover of the 
defendant herein the following land as described in the 
declaration and verdict, and an estate in fee simple therein,” 
describing the lands “ together with their costs in this be- 
half expended.” 


J. W. Ashby for Appellant. 
Calhoun, Davis § Gillis for Appellees. 


Mr. Justice Raney delivered the opinion of the 
court. 


I, Ejectment is an action for the recovery of the posses- 
sion of real estate, and, under the act of 1859, the mesne 
profits for the detention thereof. McC.’s Dig., p. 480, §1. 
The act of 1881, Ibid, secs. 4, 5, p. 481, provides that the 
verdict shall, when for the plaintiff, state the quantity of 
the estate of the plaintiff and describe the land by its metes 
and bounds, number of the lot or other certain description, 
and the judgment awarding possession shall in like manner 
state the quantity of the estate and give description of the 
land recovered. It was not the purpose, nor is the effect, 
of the act of 1881, to take from the jury the function of 
passing upon the question of possession. A recovery of 
possession is still the chief purpose of the action. The 
object of the act of 1881, in requiring the statement of the 
plaintiff’s estate was, it would seem, that the jury should 
find, and the verdict and record show, what estate in the 
land the plaintiff is entitled to recover and hold as against 
the defendant, whether a term of years, life estate, or fee 
simple. An inspection of the second verdict returned will 
discover that it is a mere declaration of the fact that the 
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fee simple title to land is in the plaintiffs, and says nothing 
upon the question of the right of possession. There is in 
the language of the verdict nothing implying a finding 
upon the plaintiffs’ right of possession, no finding the de- 
fendant guilty of the trespass and ejectment in the decla- 
ration mentioned, nor tantamount language, but simply a 
statement or finding as to the title as above set forth, and 
nothing more. The fact that the fee simple title is in the 
plaintiff, is not necessarily inconsistent with the defendant 
having a present right of possession for some period of time 
under the former’s title. The jury, in their first verdict, 
passed on this question by finding that the right of posses- 
sion was in the plaintiffs, but not only put into the verdict 
conditions which had no place there, but also omitted to 
state the quantity ot the plaintiffs’ estate, and to describe 
the land. Confining our remarks to the form of the ver- 
dict we do not hesitate to say that the Circuit Judge very 
properly seut the jury back to bring in another verdict 
both on account of a part of what it contained and what 
it omitted. Whether the omission of the second verdict 
to pass upon the question of possession was intentional, or, 
as is most probable, entirely unintentional, it is still a fact 
that there is no verdict to support the judgment, and the 
case must consequently go back for a new trial. Proffatt 
on Jury Trial, $444. 

II. The record before us shows that no action has been 
taken by the plaintiffs on the second plea. If a good plea 
it should be replied to; if not good it should be demurred 
to, or a motion made to strike it out, as may be proper. 
We express no opinion, however, as toits merits. If, how- 
ever, it is a good equitable plea, then the general issue, 
which is also pleaded, does not coverit. A failure to reply 
to an issuable plea properly pleaded and not abandoned, and 
requiring something more in reply than a mere similiter, is, 
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we may remark, an error, which according to the practice 
of this court may be taken advantage of primarily, even 
on appeal. Benbow vs. Marquis & Co., 17 Fla., 441; Liv- 
ingston vs. L’Engle, Trustee, 22 Fla. 

In view of the state of the pleadings it is unnecessary to 
say anything as to tender. The doctrine is discussed in 
Wait’s Actions and Defenses, Vol. 7, under the title of 
Tender, and in Spann vs. Baltzell, 1 Fla.,301 ; Forcheimer 
vs. Holley, 14 Fla., 2839; Mathews vs. Lindsay, 20 Fla., 
962; Sanford vs. Cloud, 18 Fla., 532. 

III. It is held in Duncan et al., vs. Jackson, 16 Fla., 
338, that before the proceedings contemplated by chapter 
233, of the statute, (chap. 1382, McC.’s Digest,) can be in- 
stituted by a detendant in ejectment in cases to which it is 
applicable, there must have been judgment in favor of the 
plaintiff. The application was premature in this case, even 
if the statute applies to it. Mountain vs. Roche, 13 Fla., 
581; Jones vs. Graves, 21 Iowa, 475. 

The Judgment reversed and new trial granted. 





J. C. Briverr &T AL., APPELLANTS, vs. W. L. THRASHER 
ET AL., APPELLEES. 


1. A co-complainant who alleges that he had disposed of all his inter- 
est in the property in dispute before the commencement of the 
suit is an improper party thereto. 

2. When some allegations in a bill show a case entitling a complain- 
ant to relief, but are contradicted by other allegations in the 
same bill, and it is impossible for the court to determine the true 
nature of the case sought to be made by the bill, a demurrer 
thereto should be sustained. 

3. It is the duty of the attorney, on an appeal to this court, to see that 
the transcript of the proceedings in the court below is properly 
made up by,the. clerk. 
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Appeal from the Circuit Court for Volusia county. 
The facts of the case are stated in the opinion. 

Geo. Wheaton Deans for Appellants. 

Ashby, Scott § Thrasher tor Appellees. 

Tue Cuter-JusticE delivered the opinion of the court: 


. Wilson L. Thrasher and T. 8. Alexander filed their bill 
in the Cireuit Court of Volusia county against “ Wm. M. 
Knox, in his own right, and as administrator of the estate 
of Early W. Thrasher, deceased, Martha A. Thrasher, John 
C. Bridger and Emma Bridger, his wife, John E. Thrasher, 
and Annie L. Thrasher, minors, Mattie F. Knox the wife 
ot William M. Knox, L. A. Thrasher, in her own right, 
and as administratrix of B. H. Thrasher, deceased, B. A. 
Thrasher, and L. E. R. Thrasher, a minor.” The bill al- 
leges that on the 24th of May, 1875, B. H. Thrasher, as 
trustee for his wife and children, bought from Elijah E. 
Earnest a tract of land situated in said county, described as 
Lots Nos. 1 and 2, in sec. 8, T. 19, R. 80, S. and E. That 
subsequent to said purchase your orator, Wilson L. 
Thrasher, purchased of B. H. Thrasher an undivided half 
interest in said property, and paid him in full the consider- 
ation agreed on, and took possession thereof, and has since 
been occupying, improving and cultivating the same ; that 
he made said purchase from B. H. Thrasher on the 2d day 
of August, 1875, since which time he has had uninterrupted 
control of said property and exercised ownership over the 
same ; that on the 21st of December, 1876, the said B. H. 
Thrasher, trustee aforesaid, conveyed “ one-half undivided 
interest ” in said property to Geo. W. Means, as trustee for 
B. A. Thrasher, “and the said Geo. W. Means conveyed, 
on the 24th day of January, 1881, said interest to the said 
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B. A. Thrasher ;” that on the 6th day of November, 1876, 
the said B. H. Thrasher, trustee as aforesaid, conveyed 
“one undivided one-half interest” in said property to 
Early W. Thrasher, as trustee for his wife and children, 
and as the deed says “their heirs and assigns and succes- 
sors in office ;” that said deed was made “ without consid- 
eration, and under a misapprehension, and in fraud of the 
rights of your orator, Wilson L. Thrasher ;” that neither 
the said Early W. Thrasher, nor his cestui que trust, have 
ever been in possession ot said property. 

That your-orator, “ Wilson L. Thrasher, has sold all his 
right, title and interest ” in the land “to F. 8. Alexander, 
who is desirous of obtaining a deed to the same, and to 
have the deed from B. H. Thrasher, trustee, for his. wife 
and children, to E. W. Thrasher, trustee for his wife and 
children, declared illegal and void‘and cancelled.” 

To this bill there was a demurrer, which was sustained 
by the court, and leave granted to amend the bill. 

Afterward, the complainants filed an amended bill, 
which, in addition to the facts stated in the original bill, or 
at least those facts that it does not contradict, alleges that 
in April, 1875, your orator, Wilson L. Thrasher, placed in 
the hands of B. H. Thrasher the sum of twenty-two hun- 
dred and fifty dollars, for the purpose of investment in the 
State of Florida, as he was coming to the State for the pur- 
pose of investing money for himself; that the said B. H. 
Thrasher made the aforesaid purchase from Earnest ; that 
the said B. H. Thrasher directed the deed to be made to 
himself, as trustee for his wife and children. A copy of 
the deed is annexed to the bill asan exhibit. It is made 
to “ B. H. Thrasher; trustee for his wife and children, with 
power to sell without the order of any court ;” that orator, 
Wilson L. Thrasher, with the consent of B. H. Thrasher, 

25 
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took possession of the land, and that as soon as he should 
have time to examine it that B. H. Thrasher would give 
him a deed to an undivided half interest in it or a deed to 
one-half ot it; that they cultivated and improved the same 
at the joint expense of about 52,000; that E. W. Thrasher, 
the father of W. L. and B. H. Thrasher, was indebted to 
one M. L. Harris in the sum of $600, and that orator was 
indebted to his father in a like sum; that it was agreed 
that your orator, with B. H. and A. M. Thrasher as his 
sureties, should give their note to M. L. Harris in dis- 
charge ot the indebtedness of E. W. Thrasher to him, 
which was done; that afterward the said note not being 
paid at the instance and request of E. W. Thrasher, “ who 
insisted that some security should be given in addition to 
the personal security on the note,” that orator agreed with 
E. W. Thrasher that B- H. Thrasher should make a deed 
to him for an undivided one-half interest in the two lots. 
This agreement and the note to M. L. Harris are made ex- 
hibits to the bill. 

They are as lollows: 

“ EXHIBIT A.” 

“$600. One day after date I promise to pay M. L. Har- 
ris, or bearer, six hundred dollars at ten per cent. interest 
per annum till paid. Value received. 

(Signed) W. L. Turasuer.” 

“B. H. Turasuer, 
A. M. Turasuer, 
“ ATLANTA, July 2, 1875. Securities. 
“« And endorsed, settled and signed M. L. Harris.” 
“‘ EXHIBIT B.” 


“ MADISON, Geo., August —, 1876. 
“ T have this day traded for one-half interest in a lot or 
parcel of land on the St. Johns river, in Volusia county, 
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Florida, the last lands purchased of EK. E. Earnest by 
B. H. Thrasher, Trustee, known as the place on which one 
James Scott has lived, as a laborer of Elijah E. Earnest, 
for several years. Ihave agreed to sell, or dispose, or rent 
the said described parcel of lands to the best advantage, 
and when a note on said Wilson L. Thrasher, principal, 
and B. H. and A. M. Thrasher, securities for said note, for 
six hundred dollars, given in July, 1875, with interest 
from date, is settled or paid off, | therefore agree and 
promise to turn over every dollar of the rent and clear 
profits the said lands may bring to W. L. Thrasher, Trus- 
tee, after said described note, interest and all expenses 
should be settled and paid, for value received. 


(Signed) Karty W. THRASHER, 
M. A. THRASHER, 
“ By Attorneys, —— THRASHER, 


“NN. B. THRASHER.” 
“The names of Mattie and Emma have been torn from 





original paper.” 

Atterwards, on the 6th of November, 1876, orator re- 
quested B. H. Thrasher, Trustee, to make a deed to E. We 
Thrasher, in accordance with his agreement in Exhibit B; 
that said B. H. Thrasher thereupon executed said deed to 
“ E. W. Thrasher, trustee, as alleged in original bill; that 
said deed was made at the express request of said E. W. 
Thrasher, for the purpose of securing the payment of the 
six hundred dollars promissory note described in Exhibit 
A, and for no other purpose, and that he, orator, had him- 
self paid off and discharged said note; that subsequently 
said E. W. Thrasher died—date not stated—in Marion 
county, Florida, with the title to the two said lots resting 
in him, as trustee for his wife and children, to-wit: M. A. 
Thrasher, his widow, Emma K. Bridger, wife of J. C. 
Bridger, Mattie F. Knox, wife Wm. M. Knox, John E. 
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Thrasher and Annie Lee Thrasher, children of the said E. 
W. Thrasher, who are claiming their respective interests in 
the undivided halt interest in the two lots; that orator, 
Wilson L. Thrasher, had sold all his interest in the}land to 
oratrix, F.S. Alexander, as alleged in the original bill, 
who has been for more than twelve months in the full pos- 
session of all the land, having, in 1882, bought from “ B. 
H. Thrasher, trustee, and his vendees, the remaining undi- 
vided one-half interest.” 

This bill prays that the land may be decreed to be the 
land of your orator, W. L. Thrasher, or your oratrix, F.S8. 
Alexander, who is the vendee of said Thrasher. 

To this amended bill there was a demurrer, which was 
sustained, and leave granted to amend bill. 

Afterwards complainants filed an amendment to their 
amended bill, which explains that the land described in 
the deed from Earnest to B. H. Thrasher, and the deed from 
him to E. W. Thrasher, and the land described in the 
agreement between orator, Wilson L. Thrasher, and E. W. 
Thrasher, in Exhibit B, was the same land, though differ- 
ently described. It further alleges “ that orator is not in- 
formed whether the said B. H. Thrasher, in making the 
said purchase from said Earnest,on May 4th, 1875, actu- 
ally used the same money which orator had placed in his 
hands, or a like sum, in payment therefor, but the said B. 
H. Thrasher did use your orator’s twenty-two hundred and 
fifty lollars for that or some other purpose, and for 
his own use, and he, the said B. H. Thrasher, subsequent 
to the said purchase, agreed in writing that your orator was 
entitled to, and he, as trustee, would make to your orator, 
W. L. Thrasher, a deed to one half of the land described.” 

To the bill as amended by the last amendment there'was 
another demurrer, which was overruled, and the defend- 
ants, Bridger and wife, appeal to this court. 
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We think this demurrer should have been sustained. 
The bill shows no interest in the co-complainant, Wilson 
L. Thrasher, but on the contrary has a distinct averment 
that he had parted with all interest in the subject matter of 
controversy before the commencement of the suit. 

The oratrix, Mrs. F. 8. Alexander, is the only party who 
has an interest in the land as complainant. 

The allegations of the bill are so confused and contra- 
dictory, that it is difficult to form any opinion as to the 
true merits of the case. 

If there be any theory on which the orator or oratrix is 
entitled to relief, it is that one-half of the money paid for 
the land was the money of Wilson L. Thrasher, which 
was given to B. H. Thrasher to be invested in land, and 
that it was so invested. If this was true, no matter how 
the deed from Earnest to B. H. Thrasher was worded as to 
the grantees, Wilson L. Thrasher, or his vendee, in case he 
had sold it, was entitled to an undivided one-lialf interest 
in it. But this theory is contradicted in the last amend- 
ment, in language quoted, supra, wherein it is alleged that 
he does not know what B. H. Thrasher did with the 
money he gave him, whether he invested it in the land, or 
a like sum, or used it for his own purposes, but 
that he promised afterward to give him one-half the 
land in settlement of it. Now, if this promise 
was .in writing, as he says but does not attach the 
paper to his bill, he or his vendee would also be enti- 
tled to relief, if it were not for the fact that the deed 
from Earnest to B. H. Thrasher seems to be to him asa 
trustee for his wife and children. Now if B. H. Thrasher 
used Wilson L. Thrasher’s money for his own purposes, and 
paid for the land he bought from Earnest with trust funds 
belonging to his wife and children, then it is very plain 
that Wilson L. would not be entitled to relief from such 
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fund. It is impossible to tell from the allegations in the 
bill which of these supposed cases was the true one. Trus- 
tees seemed to figure in every sale and transaction, appar- 
ently self-nominated, without any allegations as to the na- 
ture of the trust, or the existence of a trust fund; B. H. 
Thrasher buys, as trustee for his wife and children, with 
power to sell without an order of court; B. H. Thrasher, 
as trustee for his wife and children, sells to E. W. Thrasher, 
as trustee for his wife and children, with like power of sale, 
which last deed Wilson L. Thrasher claims was only to op- 
erate as a mortgage. 

In the agreement between E. W. Thrasher and Wilson 
L. Thrasher, Wilson himself is called a trustee, but it does 
not state for whom he acted as such. A deed was made 
to Means as trustee for B. A. Thrasher, and he executed his 
trust by executing a deed to his cestui que trust. In an 
amended bill, which we grant leave to such complainant as 
is interested to file, these matters, the existence and nature 
of the trusts, as well as the interests of each and every one 
of the defendants in the land, which interest can only be 
guesseil at from the present state of the pleadings, should be 
made distinct matters of allegation. 

We would add that it has been repeatedly held by 
this court that it is the duty of the appellant’s 
attorney to see that the record is in proper shape. 
The confusion in this case from useless and contra- 
dictory allegations in the bill has been added to by a 
want of arrangement in the record of the proceedings in 
the court ‘below, in the order of their respective consecu- 


tiveness. 
Decree overruling the demurrer reversed. 
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Tue TANNER AND Detangy Eneinge Company, APPELLANT, 


vs. Hatt & Mosiey, APPELLEES. 


Where it is attempted to join in one attachment, proceedings for 
debts due and for others not due, and the allegations of the affi- 
davit as to the debt not due are insufficient, they will not vitiate 
the allegations or proceedings as to the debts which are due, but 
will be treated as surplusage. 


. That attachment proceedings for debts due and those not due can be 


joined in the same suit doubted, but not decided. 


. The purpose of the statutory provisions as to an attachment for a 


debt not due, in requiring an affidavit that the debt or demand 
is actually an existing debt or demand, is to exclude from such 
remedy contracts upon which the liability of the defendant is 
still contingent. 


. A percentage, payable as attorney fees, upon the amount of an un- 


matured promissory note in case of default as to the principal of 
the note, is a contingent liability, and not within the statute. 


. Where other language than that of the statute is used in an affida- 


vit for an attachment, it should be unequivocally substantial to 
that used by the statute. The statements of the affidavit as to 
the debts not due, held not to be equivalent to an allegation that 
they are actually existing debts or demands. 


}. The statement of the affidavit that the defendants are disposing of 


their property for ‘‘the purpose of avoiding the payment of their 
just debts,’’ held to be a sufficient and proper allegation under 
sections 13 and 14, page 113, McClellan’s Digest, as to debts not 
due, and under section 4, of page 111, as to debts actually due. 


. Allegations in the affidavit that one partner absconds, and the other 


is a non-resident, and that the firm is fraudulently disposing of 
their property in this State, are not contradictory. 


. The determination of the officer issuing a writ of attachment for a 


debt not due upon the sufficiency of the “‘ proof’’ required by 
the statute, is not conclusive upon the court acting npon the face 
of the papers constituting the proof. If, however, facts and cir- 
cumstances be stated legally tending to establish the grounds of 
the attachment, and fairly calling on the officer issuing it for an 
exercise of his judgment upon the weight of the evidence, the 
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proceedings will not be quashed by the court, acting upon the 
face 0 .e€ papers, on account of error of judgment as to the 
weight of it. If there is nothing which in law amounts to proof, 
the proceedings may be quashed as coram non judice. 

9. The proof should be reduced to writing and filed before the writ 
issues. 

10. An affidavit sworn to before the Clerk of the Circuit Court of one 
county in another county is a nullity, and constitutes no proof 
under the above act, as to an attachment for a debt not due. 


11. An attachment bond in more than double the amount of the debt 
demanded is sufficient. 


12. A bond given by a private corporation as plaintiff in an attachment 
must be under the corporate seal of the company. 


13. A writ of attachment need not recite that the affidavit has been 
made or bond given. 


14. Material defects in an affidavit or bond in attachment vitiate the 
proceedings, and the defects cannot be cured by amendment. 


Appeal from the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion. 

D. L. KeKinnon and W. O. Butler for Appellant. 
Liddon ¢ Carter for Appellees. 


Mr. Justice Raney delivered the opinion of the 
court : 


This is an appeal from an order dissolving an attach- 
ment. The appellees, who are defendants in attachment, 
appeared specially and moved for a dissolution before 
pleading. 

I. The: first ground of the motion is the joinder of 
debts due and others not due, but to mature within nine 
months. 

The affidavit was filed on the twenty-third day of Octo- 
ber, 1885. It is by J. A. Yancey, who deposes that he is 
agent for the Tanner and Delaney Engine Company, a cor- 
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poration doing a manufacturing business in Richmond, Vir- 
ginia, incorporated under the laws of said State; and that 
Hall & Mobley, a firm composed of Nathan Hall, a resi- 
dent of the State of Alabama, and Mobley, given 
 Y name unknown to deponent, a resident of the State of Flor- 
ida, are indebted to the said company in the just and full 
sum of $1,535, principal debt, besides interest, and ten per 
cent. counsel fees; that $435 of said principal debt is now 
actually due and unpaid, as follows, to wit: one note dated 
June 22, 1885, and one August, Ist, 1885, for the sum of 
$200, with interest at eight per cent. from maturity and 
ten per cent. as counsel fees on said amount, and on an ac- 
count dated June 22d, 1885, and due on demand; that the 
remainder of the principal debt as aforesaid, to wit: $1,100, 
Hy will come and fall due within the next nine months, and 
that said indebtedness is on six promissory notes, all dated 
June 22, 1885, and due respectively, to wit: one December 
1st, 1885, for $200, with interest at eight per cent., and ten 
per cent. as counse] fees on said amount, and four others, 
each for the same sum with interest and counsel fees, and 
maturing respectively, February 1, March 1, April 1, May 
1, 1886, and another tor $100, with like interest and coun- 
sel fees, maturing June 1, 1886; that none of said six notes 
are due, but will fall due inside of the next nine months; 
that Mobley, of said firm of Hall & Mobley, absconds, and 
fe. said Nathan Hall resides out of said State, being a resident 
of the State of Alabama, and that they, Hall & Mobley, are 
fraudulently disposing of their property, with and for the 
purpose of avoiding the payment of their just debts. 

There has been no decision of this court upon the above 
point. 

In Levy vs. Millman, 7 Ga., 167, the objection to the 
affidavit was that though the remedy was sought under the 
act of 1816, covering cases where the debt is not due, it ap- 
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peared on the face of the affidavit that at the time it was 
plaintiff was entitled to his remedy under the act of 1816 
for so much of his debt as was not due, but not for the part 
of it actually due, and that the attachment proceedings 
were good as to the former part, but for no more. The 
same doctrine was held in Sydner vs. Johnson, 6 Texas, 
189, as to an auxiliary attachment. In Danforth, Davis 
& Co. vs. Carter, 1 Clark (Iowa), 546, the right to combine 
the two classes of claims in thesame attachment proceeding 
was recognized, though not disputed. The ground alleged 
in the affidavit was held sufficient to cover both classes of 
claims. 

At the time of the above decision in Georgia, the statute 
expressly authorized the plaintiff, where the debt was not 
due, to proceed to judgment as if it were due, but that 
execution should be stayed till the debt should become 
due. 

In Alabama, in Jones vs. Holland, 47 Ala., 782, it is 
held to be error to render judgment before the debt has be- 
come due, section 2999 of the code providing that the de- 
claration need not be filed till it has matured. 

The cases trom Georgia and Texas do not present the 
question before us, and the code provisions make the Ala- 
bama decision unavoidable. 

We are not inclined to the view that under our statutes 
the joinder of proceedings for matured and unmatured 
debts in the same writ of attachment is permissible. The 
proceedings are not only dissimilar, as a reading of the stat- 
utes and this opinion will clearly show, but in view of the 
fact that no provision is made for the rendition of any final 
judgment as to the immatured debt before its maturity it 
does not seem to us that the proceedings as to the matured 
debt should be delayed until the maturity of the other 
claim. The view we take of this case, however, makes it 
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unnecessary to pass finally upon this point. According to all 
the decisions and the text books, (Drake on Attachment, 
ch. 2, sec. 33, and Waples on Attachment and Garnish- 
ment, and cases cited, supra,) insufficient allegations as to 
one class of debts do not vitiate the proceedings as to the 
other class. The former allegations being void do not affect 
the latter, and will be treated as surplusage. 

II. The second ground of the motion is that the affida- 
vit does not allege that the debts to become due are “ actu- 
ally existing ” debts or demands. 

The statute requires as to a claim not due that the affi- 
davit shall state that “ the amount of the debt or demand 
claimed and charged against the opposite party is actually 
an existing debt or demand.” The purpose in requiring 
the statement that the debt or demand is actually an 
existing debt or demand is to exclude from, or 
rather to show clearly the intent not to include within the 
remedy contracts upon which the liability of the defend- 
ant is still contingent. In Benson vs. Campbell, 6 Porter, 
455, where the plaintiff was a surety on a draft, and the 
affidavit stated that he would probably have to pay it, the 
court says: “ Under our attachment laws a plaintiff must 
show that the defendant is indebted to him in a sum of 
money past due, vr else in a sum of money to be paid at a 
future day. In the case at bar the writ does not disclose 
any indebtedness by the plaintiff in error to the defendant, 
but merely a possibility that the former will be indebted 
to the latter—a possibility depending upon a contingency 
which may never, happen—the dishonor of a draft for the 
payment of which the defendant in error was a surety.” 
The judgment in favor of the plaintift in attachment 
was reversed. 

It is argued by counsel for appellees that the ten per cent. 
atturney’s fees on the notes not due at the institution ot 
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the attachment constitute a part of the amount covered by 
the proceeding. Of course no liability for this percentage 
could be actually existing until there was at least a default 
in payment of the promissory note at maturity. Without 
saying when such liability really arises we are clear that 
this percentage on the immatured notes was not within the 
act at the institution of this proceeding. Assuming, how- 
ever, that the attachment was not intended to cover the 
percentage referred to, but only the principal of the debt, 
does the affidavit comply with the statute of 1835 as to 
immatured debts? It says that the defendants are “ in- 
debted in the just and full sum of $1,535 principal debt ;” 
that “$1,100 of the principal debt will come and fall due 
within the next nine months,” and is on six promissory 
notes, all dated June 22, 1885, and falling due from De- 
cember 1, 1885, to June 1, 1886, giving the amount of each 
and interest, and counsel fees. The words “ just and full 
sum,” are not the equivalent of the requirement of the 
statute that “the debt is actually existing.” The state- 
ment of the evidence of the indebtedness, the promissory 
notes, does not exclude the idea that they may be held un- 
der an arrangement which may make the defendants’ lia- 
bility upon them contingent. The allegation of such evi- 
dence of indebtedness being held is at least equivocal as 
to an actually existing and not contingent indebtedness, 
whereas it should be unequivocal. Cross vs. McMaken, 
17 Mich., 511. The compliance with the requirement of 
the statute should be unequivocally substantial. Waples 
on Attachment, p. 90, $5. 

In Waples, p. 101, it is said that swearing that the de- 
fendant is indebted is equivalent to swearing that he is 
“justly indebted ” except where the statute prescribes the 
quoted words, and in Livingood vs. Shaw, 10 Mo., 274, 
the word “justly,” preceding the word ‘“ indebted,’ was 
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held not to qualify or restrict it, and that its omission was 
not material ; and in Oliver vs. Town, 28 Wis., 328; Dur- 
ning vs. Burkhardt, 34 Ibid, 585, the affidavits were in 
the language prescribed by the statute. 

In Trowbridge vs. Sickles, 42 Wisconsin, 417, an allega- 
tion that defendant “ is indebted,” was held to be a suffi- 
cient allegation that the indebtedness “ is due,” overruling 
earlier cases. In Craesser vs. Young, 31 Ohio State, 57, 
the doctrine is that it is not indispensable that the words 
of the statute be followed, provided the affidavit contains 
language fully equivalent or. clearly showing the ground 
specified or intended. 

The affidavit set out specifically and in detail what the stat- 
ute permitted to be alleged in general terms. In Drake vs. 
Huger, 10 Iowa, 556, where the statute provided that the 
petition should allege that the defendant is in some manner 
about to dispose of his propeity with intent to defraud his 
creditors, the omission of the words “some manner” from 
the petition was held not to invalidate it, but that without 
them there was a substantial compliance with the statute, 
for “if a party was about to dispose of his property it is 
certainly conclusive that he was about to do it in some man- 
ner, and it had been previously held that the particular 
manner need not be stated.” 3 G. Greene,543. In Curtis 
vs. Moore, 3 Minn., 29, the affidavit being in the language 
of the statute, it was held sufficient. In McMahan vs. 
Boardman, 29 Texas, 170, it was held that an immaterial 
addition to a statement of all the statute required would 
have no effect to vitiate the affidavit, the court announcing 
its unwillingness “ to sanction a relaxation of the rule of 
strictness which has always been required in construing 
affidavits of this character.” In Towney et al. vs. Gamble, 
66 Ala., 469, the decision is that an affidavit for an attach- 
ment, which states that the defendants “are, or will be 
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justly indebted,” &c., may be amended under the code of 
that State by striking out the words “ or will be,” as a mat- 
ter of form. The above are the authorities relied upon by 


* appellant to maintain the sufficiency of the aftidavit. We 


do not think an allegation that the defendant is indebted is 
a compliance with a statutory requirement of a statement 
that the indebtedness is due or actually due. There may 
be an indebtedness which is not due, (Filyau vs. Laverty, 
3 Fla., 72,) and our attachment laws recognize the distine- 
tion. The earlier decisions in Wisconsin are more con- 
sistent with ours. See Cross vs. McMaken, supra, which 
approves them. Admitting even that an affidavit of a de- 
fendant being indebted is in effect one of his being justly in- 
debted, (see, however, Taylor vs. Smith, 17 B. Monroe, 
542; Pool vs, Webster & Co., 3 Metcalf, (Ky.,) 278, conitra,) 
there is nothing in the conclusion of the court upon the 
facts in Livengood vs. Shaw inconsistent with our conclu- 
sion in the case before us. Drake vs. Huger was clearly in 
keeping with the decision in 8 G. Greene, 543, which held 
that an affidavit in the language of the statute was suffi- 
cient, the allegation in the former case being more positive 
than and as broad as that in the latter. The decision in 
Alabama holds that under the code of that State one of 
two alternative allegations may be struck out as matter of 
form. There was no question there that either would not 
have been sufficient. It is not claimed that there is any- 
thing before us that can be struck out; we have no such 
ease. There is nothing in the other of the above cases cited 
by counsel necessary to be noticed. 

III. The next objection to the affidavit is, that it does 
not state that the defendants are disposing of their property 
to avoid the payment of just debts or demands due the 
plaintiff. Lt in fact states that they are doing it for “ the 
purpose of avoiding the payment of their just debts.” 
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Section 1 of the act of February 14, 1835, (sec. 13, Me- 
Clellan’s Digest, 113,) in stating the case in which the rem- 
edy as to debts not due may be had, mentions, among oth- 
ers, those in which the debtor shall be fraudulently dispos- * 
ing of his property “ for the purpose of avoiding the pay- 
ment of his just debts or demands.” The next section re- 
lating to the affidavit to be made instead of using the 
words “ debts or demands,” in the last quotation, uses the 
words “debt or deniand.” We think the pronoun “his ” 
refers to the defendant, and that the latter section was not 
intended to change the evident effect of the first; and are 
of the opinion that the affidavit is not objectionable or de- 
ficient in this respect. The fraudulent disposition of prop- 
erty contemplated by section 4, page 111, McClellan’s Di- 
gest, where the debt is due, is one fraudulent as to credit- 
ors, and the sufliciency of the affidavit under such section is 
not impaired by the addition of the words first quoted 
above. 29 Texas, 170. 

IV. It is also objected that the affidavit is insufficient 
and contradictory in its statements in alleging that one 
partner absconds, and the other is a non-resident, and yet 
alleging that the firm is fraudulently disposing of property 
in this State. . 

The presence of persons at the locality or in the State 
where their property may be, is not indispensable to a 
fraudulent disposition of the property. If it were even 
true that no disposition could be made by them of the ti- 
tle or ownership of it during their absence from it, this 
would not also imply that they could not use persons at 
the locality of the property in disposing of it, either fraud- 
ulently or otherwise. There is nothing in the point. 

V. The next objection is that the writ issued without 
satisfactory proof to the Clerk of the Circuit Court, who 
issued it, that the defendants were fraudulently disposing 
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of their property to avoid the payment of their just debts. 
The statute, sec. 14, p. 113, McClellan’s Digest, requires 
that “satisfactory proof shall be demanded and produced 


" to the officer granting the attachment.” It is contended 


for appellant that the clerk issuing the writ is alone, to de- 
termine upon the sufficiency of the “ proof.” We find no 
authority sustaining this view. Where the testimony pro- 
duced to the clerk in support of the allegation of the main 
affidavit contains a statement of any fact or facts which 
are, in the eyes of the law, admissible as evidence of a 
fraudulent disposition of property by a defendant to avoid 
the payment of his debts, and there is, looking at the whole 
of it, enough to show a prima facie case of such disposition 
of property with such purpose, we think the judgment of 
the clerk issuing the writ should not be reversed by the 
court acting on the face of the papers. The mere fact 
that the court might, if acting in the clerk’s place, origi- 
naily have come to a contrary conclusion, or have required 
further proof, will not justity a dissolution of the proceed- 
ings. VanAlstyne vs. Erwine, 11 N. Y., 340, 341. If 
there can be found in the evidence which can be held to be 
proof of the charge, a statement of facts legally tending 
to support the allegation, the proceedings should be sus- 
tained. No interference should be made on the ground of 
incredibility as to what the clerk has believed, or as to 
mere weight of theevidence. ‘If, however, facts and cir- 
cumstances be stated tending to establish the grounds of 
the application, and fairly calling on the officer for an ex- 
ercise of his judgment upon the weight of the evidence, 
though he err in his estimate of it, the proceedings will 
not be void for lack of jurisdiction.” Matter of Faulkner, 
4 Hill, 598. The motion to dissolve on the face of the pa- 
pers admits the truth of what is said. The evidence may 
be in the shape of affidavits and is ex parte. If, on the 
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other hand, there can be said to be nothing in the evidence 
which amounts to proof of the allegation, then the stat- 
utory requirements have not been complied with, and the 
proceedings are coram non judice, and may be quashed upon 
the face of papers upon the same principle that those in 
cases where the debt is due and the requisite allegation has 
not been made in the main affidavit. Drake on Attach- 
ments, §§99, 100; Waples on Attachment, 95 ; Schoonma- 
ker vs. Spencer, 54 N. Y., 366; Ross, Keen & Co. vs. Steen, 
20 Fla., 4438. 

To enable the court to exercise this power the proof 
should be in writing and filed the same as the usual affida- 
vit in an ordinary attachment proceeding. It should be 
taken before the writ issues. If it is not putin this shape, 
how is it to appear that there has been such proof? The 
omission of the statute to expressly require that the proof 
should be reduced to writing and filed is not to be taken as 
authorizing a departure from the practice in ordinary 
cases. Sucha departure would, if we did not also make the 
issuance of the writ conclusive of the fact that satisfactory 
proof had been made, lead almost invariably to a con- 
troversy as to what was produced as proof, as well as to 
the legal effect of what was produced. 

The affidavit of Butler appears to have been sworn to be- 
fore the Clerk of the Circuit Court of Jackson county, in 
Calhoun county. It is a nullity, and its contents need not 
be considered. The clerk of the former county is confined, 
in the exercise of his official power in this matter, to the 
territorial limits of that county, and had no authority to 
act in Calhoun county. Sec. 19, of Art. 6, of the Constitu- 
tion; State of Florida et al. vs. J. P.& M. R. R. Co., 18 
Fla., 284, et seg. ; Stewart vs. Stewart, 19 Fla., 846; 5 Ma- 
son C. C., 35. 


26 
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VI. The next grounds of the motion relate to the attach- 
ment bond, and are that it is not in double the amount of 
sum demanded, * * nor does it purport to bind the indi- 
vidual members of the Tanner and Delaney Engine Com- 
puny, the plaintiff, nor show that it is a corporation. 

The penalty of the bond is $3,400. The sum demanded 
by the affidavit is $1,535, the principal debt, and to say 
the most, interest on $400 at eight per cent., and ten per 
cent. attorney’s fees. Interest and attorney’s fees on the $400 
would not amount to more than $54.16, if as much. So 
then $1,589.16 is as much as the affidavit can be construed 
to claim, and the penalty of the bond is amply sufficient 
even if it be that some interest has accrued on the $35, 
which the principal of the two matured notes does not 
cover. The amount of the interest upon the immatured 
notes, they bearing interest only from maturity, was, like 
the attorney’s fees, not an indebtedness, the amount of 
which could have been ascertained or sworn to, and the 
language of the affidavit, in so far as it speaks of interest 
on the immatured debt or attorney’s fees thereon, is such 
that it can only be construed as a part of the description of 
these notes; and hence as surplusage. The amount of the 
bond is more than sufficient. 

The bond of course does not purport to bind the individ- 
ual members of the Tanner and Delaney Engine Company, 
nor need it; and if it should propose to bind them, instead 
of the company, which is a distinct legal entity, then there 
would not be even a pretence of any bond made by the real 
plaintiff, which is shown by the sworn statement of the affi- 
davit to be a body corporate under the laws of Virginia. 
It purports to bind “the Tanner and Delaney Engine Com- 
pany,” but it does not show that this company is a corpo- 
ration. We think the bond should appear upon its face to 
be a bond given by a body corporate; if the corporate seal 














JUNE TERM, 1886. 403 








Tanner and Delaney Engine Co. v. Hall & Mobley—Opinion of Court. 








was affixed to the bond it wuuld be sufficient without any 
designation beyond the corporate name in the body of the 
bond. There must bea bond appearing to have been given 
by the body corporate, and the only manner in which it 
can execute a bond is under its corporate seal. We do not 
mean to say that the use of the words “a body corporate,” 
or other similar words after the name of the company, would 
show that any bond had been given by a corporation. 

The appellees cite the case of Work & Son vs. Titus, 12 
Fla., 628, where Work & Son were plaintiffs in attachment 
and the affidavit was made by Gilchrist, describing himself 
as agent of the plaintiffs. The attachment bond was exe- 
cuted by him, binding himself individually as principal, 
the condition being that plaintiffs should pay all costs, 
damages, &c. He failed, however, to state in the bond his — 
relation of agency to the plaintiffs, which must under the 
statute have existed to enable him to give a valid bond 
binding himself, and the bond was held to be fatally defec- 
tive; and it was further held that the recital of the agency 
relation in the affidavit could not be referred to, to cure the 
omission of such a recital in the bond. Of course it was 
proper for Gilchrist, if he was such agent, to give a bond 
binding himself individually. Simpson vs. Knight & Fra- 
ser, 12 Fla., 146; Conklin & Smith vs. Goldsmith, 5 Fla., 
280. The defect was simply as stated. The decision is 
rigid, but we do not have to go so far in this case: a refer- 
enve to the affidavit does show that the Tanner and Dela- 
ney Engine Company is a body corporate, but it does not 
show that any such or other body corporate signed this 
bond. The only way in which an attachment bond can le- 
gally show that it is executed by or is the bond of a corpo- 
rate body is by the corporate seal appearing on the bond. 
Field on Corporations, §282. The only seal to this paper 
is a scrawl affixed by the agent. 
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VII. The next ground of the motion is that the writ 
does not recite the making of the affidavit or giving of 
the bond by plaintiff. The statute does not require that it 
should, nor does the form which has been long used gen- 
erally in the State make any such recitation, nor is any 
authority or decision requiring it shown in support of the 
objection. 

VHI. We are aware that in other States that a system 
of amending affidavits and bonds in attachment proceed- 
ings prevails. Such has not been the practice here; it has 
been firmly established by years of practice and repeated 
adjudications, that substantial defects in affidavitsand bonds, 
which are jurisdictional in this proceeding, vitiate the pro- 
ceeding and are not amendable. This practice is as well 
known as it is of long standing and repeated reiteration. 
Roulhac vs. Rigby, 7 Fla., 336. A conviction that the 
practice of other States is the better, would not justify 
us in upsetting it. This must be done by the Legislature. 
For the courts to doit now would be practically legislating. 

IX. Having dissolved the attachment, it was proper for 
the Judge to order the proceeds of the property, which had 
been sold under the order ot the Clerk, to be returned to 
the defendants. As to whether a steam saw mill, boilers, 
machinery, carriages and appurtenances, and a lot of lum- 
ber, 50,000 feet or more, are “ perishable property,” within 
the meaning of the statute controlling in such cases, we 
express no opinion. 

The judgment of the Circuit Court is affirmed. 
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Isaac SmitH, Appetbant, vs. Coartes W. Davis AnD 
AnpreEw Scott, SHERIFF, APPELLEES. 


1. The remedy by injunction is a preventive one only, and when the 
act which is sought to be prevented is done and accomplished, 
if a party is aggrieved thereby he must resort to some other 
remedy for redress. 

2. This court, on appeal from an interlocutory decree of the Circuit 
Court, refusing to grant an injunction, the record showing that 
the act sought to be prevented had been done and accomplished, 
after the refusal of the injunction and before the appeal, is with- 
out power to afford relief to the appellant, and will not inquire 
whether the court erred in its decree. 


3. There is no error in a Judge of the Circuit Court refusing leave to 
a complainant, who had filed an original bill for an injunction 
which had been denied by the Judge, to file a supplemental bill, 
when the bill showed that the act which the original bill sought 
to prevent had been done. 


Appeal from the Circuit Court for Jackson County. 
The facts of the case are stated in the opinion. 
Liddon ¢ Curter tor Appellant. 

No counsel appeared for Appellees. 

Tue Cuter-Justice delivered the opinion of the court: 


The appellant, Isaac Smith, on the 10th day of Novern- 
ber, A. D. 1883, filed his bill in the Circuit Court of Jack- 
son county against the appellee, and Scott, sheriff of Jack- 
son county. The bill alleges that on the 11th day of Jan- 
uary, A. D. 1875, one David Moore and Frank P. Smith 
purchased a horse from one H. C. Lewis for one hundred 
dollars and gave their note to the said Lewis, with appel- 
lant and appellee, and one Wesley Smith, as sureties. That 
said Lewis transferred said note to J. F. Watkins & Co., 
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who brought suit on the same and recovered a judgment 
thereon for $106.09, upon which execution issued. That 
this judgment was transferred by Watkins & Co. to appel- 
lee, C. W. Davis, and appellant alleges that he paid to Da- 
vis twenty dollars, in consideration of which Davis released 
him, as co-surety, from all liability on said execution and 
from contribution to any amount the appellee had paid. 
The bill further alleges that in March, 1879, being indebted 
to appellee, the appellant executed to him his note for 
$156.87, and to secure the same gave him a mortgage on 
his crops raised during said year and on his bay mare 
named Fannie. That Davis foreclosed this mortgage 
in the Circuit Court of Jackson county, and obtained a de- 
cree thereon for $75.13 and costs of suit. That the sheritt 
levied on two bales of cotton belonging to defendant, and 
afterwards informed complainant that he levied on it tor 
what he owed C. W. Davis. That complainant, not know- 
ing of any other debt that Davis claimed of him, except 
the decree aforesaid, promptly surrendered the cotton to 
Davis with instructions to credit it on his debt. That 
complainant also in the spring of 1883 gave to Davis a 
note on John Roulhac for $12.50, which said Davis agreed 
to credit on said decree. That in 1883, Davis caused the 
sheriff to levy on his bay mare. That appellant called on 
Davis to know why his mare was levied on, notwithstand- 
ing the payments aforesaid which he claimed were suffi- 
cient to cover all dues on the decree, when he learned that 
the said payments had not been applied to the decree, nor 
to the execution of Watkins & Co., though nearly a year 
had elapsed since they were made. That he ‘then directed 
C. W. Davis and the sheriff to apply these payments to 
the decree of foreclosure, and not to the old Watkins & 
Co., execution, but that said sheriff, against the protest of 
complainant, entered a credit on the Watkins & Co. execu- 
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tion of $91.26, being the amount paid by complainant not 
including the note for $12.50, nearly a year before. 

That the sheriff had now levied on and advertised for 
sale on first Monday in December, 1883, the bay mare, to 
satisfy the decree of foreclosure. 

The bill farther alleges that Davis obtained a judgment 
in a justice’s courtagainst himself and Silas Smith for $30.00; 
that notwithstanding he had fully paid and discharged 
this judgment that Davis had caused an execution issued 
thereon to be levied on the property of Silas Smith, and 
that he feared that he would levy the same on the property 
of complainant. 

The prayer of the bill is for the cancellation of the cred- 
its entered on the Watkins & Co. execution, and that they 
be applied to the decree of foreclosure and the same be 
decreed to be fully satisfied, and that the Watkins & Co. 
execution be declared fully satisfied so far as complainant 
is concerned, and that the execution of Davis against com- 
plainant and Silas Smith be declared to be fully satisfied 
and discharged, and a prayer for an injunction restraining 
said Scott, sheriff of said county, from selling his Lay mare, 
or from levying upon any other property of complainant 
by virtue of the Watkins & Co. execution, or the execution 
against complainant and Silas Smith. 

The defendant, Davis, filed an answer to the bill in 
which he sets up that Frank P. Smith and David Moore 
first applied to him to go security on the note, and that he 
refused to do so. That afterwards the complainant re- 
questel him to sign the note as a security, and that he 
would hold him harmless if he would sign the same as his 
(complainant’s) security. That he considered complainant 
a principal on the note. That complainant said nothing 
about being a security. The note, a copy of which is at- 
tached to the answer, as an exhibit, is as follows: 
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“ $100 Gregenwoop, Fia., June 11, 1875. 

“On or before the first day January, next, we promise 
to pay to H. C. Lewis, or bearer, the sum of one hundred 
dollars for value received. 

(Signed) Isaac SMITH, 
Wes.iey Smita, 
Frank P. Smita.” 
“©, W. Davis, Security.” 

Moore does not appear to have signed the note. Defend- 
ant also sets up in his answer that he paid the amount due 
on the execution to Watkins & Co., and that they transferred 
the same to him, that complainant paid twenty dollars to 
him as alleged, but denies positively that he ever, in consid- 
eration of said payment, agreed to release complainant 
from his liability on said execution. That complainant 
did deliver up the two bales of cotton to defendant, and 
that they agreed on the price for the same, and at the re- 
quest of complainant he paid out of the proceeds thereof a 
small sum to Geo. F. Baltzell, and by agreement with com- 
plainant the remainder, $91.20, was to be credited on the 
Watkins execution, and that complainant carried a memo- 
randum made by defendant to the sheriff to credit it on 
said execution. That no instructions were given him by 
complainant to credit the amount after deducting the pay- 
ment to Baltzell on the decree of foreclosure. That no 
steps had been taken at that time to enforce the 
decree of foreclosure. Defendant denies that com- 
plainant ever gave him a note on Roulhac. That 
the credit of $91.20 was not entered on the Watkins 
& Co. execution until October, 1883, although he gave 
instructions to have it entered in October, 1882, when 
he handed to the complainant, to deliver to the sheriff, 
written directions to so credit it, to which compleinant as- 
sented. 
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Defendant further denies that the execution he holds 
against complainant and Silas Smith has ever been paid. 
That he had levied it on the property of Silas Smith and 
he claimed it as exempt from forced sale and it was re- 
leased. 

Complainant, to support the allegations in his bill for 
the purpose of obtaining the injunction, filed in the court 
below the affidavit of Frank P. Smith, who deposed that 
he had heard read the answer of Davis, that Davis knew at 
the time of signing the note that Isaac Smith was a secu- 
rity only on the note, and that the horse was bought by the 
deponent and one David Moore; that said Davis had an in- 
direct interest in the purchase of the horse, on account of 
having sold to deponent and Moore 80 acres of land upon 
a credit and it was to enable them to cultivate said land, 
so that they might pay for it—further, that he and Moore 
had a settlement on the 2d January, 1877, with Davis, and 
that on said settlement only $46.01 was due on the Wat- 
kins execution; that he holds a statement of the matter in 
the handwriting ot Davis. The statement is as follows: 


Marianna, FA., Jan. 2, 1877. 
M. (omitting a business heading of Farley & Davis.) 


Ramee GiGi os ico i isd 6s Hib Bi SE RO $134.20 
BF CN BOIB a oo ce cnc ncisccccsdswsdcesbacicteeeiesse hn 68.19 
PI ID 6 seins caciicn bata nsach tone wididinceteedid i: didi’ aie ac nee pea $66.01 
January ist, 1877. By Isaac Smith...............ee000 coves 20.00 
Ralnese due... WW. Ns ociscccsievendsbiasiereneenteo ats $46.01 


The complainant also filed his own affidavit denying the 
statements in the answer of Davis, which were in conflict 
with the allegations in the bill, and alleging that. he signed 
the note as a security at the request of Davis. The defend- 
aut filed the affidavit of the deputy sheriff who levied on 
the cotton, alleging that at the time of such levy he only 
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had in his hands the Watkins & Co. execution and the exe- 
cution against Silas Smith and complainant in favor of Da- 
vis. That he levied the Watkins & Co. execution on two 
bales of cotton and the execution against Silas Smith and 
complainant on one bale, which last levy was ordered re- 
leased. 

On November 22d, 1883, the Judge of the Circuit Court 
on a hearing refused to grant the injunction. 

On the 3d day of October, A. D. 1884, the complainant 
moved the court for leave to file a supplemental bill, which 
motion the court denied. The supplemental bill alleges 
that since the filing of the answer of Davis, that he, Davis, 
has collected the note tor $12.50 on Roulhac, described in 
the original bill. Also that the sheriff of Jackson county, 
the Judge having refused the injunction, sold the bay mare 
at public sale, and was bought by Davis for $55. That she 
was worth $125. 

The appellant assigns as error— 

“1st. The decree and order of the court made November 
22d, 18838, refusing the injunction asked for by the com- 
plainant. 

“2d. The decree and order of the court made October 3d, 
1884, denying complainant to file his supplemental bill of 
complaint.” 

As to the first error assigned—the refusal of the Judge 
to grant an injunction—we cannot see, if we were of the 
opinion that the Judge, from the case made by the bill and 
affidavits attached, erred in refusing the injunction, and re- 
verse the decree, how it could avail the appellant. The 
remedy afforded to the litigant by injunction is a prevent- 
ive one only, and when the act which is sought to be pre- 
vented is done and accomplished, and is not continuous in 
its nature, if a party is aggrieved thereby he must look to 
some other method of obtaining redress. 
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Although at the time of the filing the bill and praying 
for the injunction, the remedy, if justified by the facts, was 
@ proper one, yet what we have said above as to its inappli- 
cability when the thing was done is equally applicable to 
an appeal to this court from a refusal to grant an injunction 
to restrain an individual from doing an act, when at the 
time of the appeal the act had been done more than a year. 
In the case of the P. & G. and A. & G. C, R. R. Cos. vs, Spratt 
& Callahan, 12 Fla., pp. 26, 100, the court says that the 
remedy by injunction is appropriate, when the remedy at 
law is subsequent to the injury, and the effects cannot be 
adequately compensated. In the case of the Attorney- 
General vs. New Jersey Railroad and Transportation Com- 
pany, 2 Green’s Reports, (Chancery) the Attorney-General 
filed an information in behalf of the State against the rail- 
road company to abate a nuisance created by them by the 
erection of a bridge across the river Passaic at Newark. 
The court say, “is there anything in this case to warrant 
the interference of a court by way of injunction? In the 
view I take of the subject I do not think it necessary to 
inquire whether there has been a violation of faith on the 
part of the defendants, or whether they have exceeded their 
powers, or exercised those granted to them in a wanton and 
oppressive manner. For from the case made by the bill and 
affidavits, I cannot avoid the conclusion that the nuisance 
complained of in the information, and what appears is the ob- 
ject of the relators to prevent or abate, is already there. The 
thing is done, and the application to this court, if not too 
late, would be unavailing if granted. The injunction is a 
preventive remedy. It interposes between the complain- 
ant and the injury he seeks to avoid. If the injury be al- 

‘ready done, the writ can have no operation, for it cannot 
be applied correctively so as to remove it.” 

As to the second error assigned—refusal of the court to 
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grant leave to file a supplemental bill of complaint—it 
contains nothing that would, in view of the allegations in 
the original bill, authorize a supplemental bill. It states 
that the sheriff had sold the mare under the execution and 
for less than her value. It was too late to remedy that by 
injunction for the reasons given above. Motion to file sup- 
plemental bill was made in October, 1884, and the sale had 
taken place the December previous. 

The other allegation was that Davis, since his answer, 
had collected the Roulhac note. This, while open to the 
same objection as the former, was besides only a matter of 
evidence, as the original bill had alleged the giving of the 
Roulhac note by the complainant to Davis. Davis had de- 
nied it in his answer, and if he had collected the note after 
his answer that fact would properly go to prove the origi- 
nal allegation. 

We do not consider here the merits of the case made by 
the bill, as to whether they entitle the complainant to re- 
lief, but only as to whether, taking them as true, this court 
can be asked to reverse a decree when such a reversal 
would avail him nothing. 

Decree affirmed. 








CamMpBELL PRINTING PrEsSs AND MANUFACTURING Com- 
PANY, APPELLANT, VS. WHITFIELD WALKER, ASSIGNEE, 
APPELLEE. 


1. An agreement in writing to sell personal property, the title to which 
is reserved by the seller until the purchase money is paid by 
the Suyer, is a conditional sale, and does not vest title in the 
buyer until the performance of the condition, to-wit : the pay- - 
ment of the purchase money, notwithstanding that at the time of 
making said agreement, possession of the property is delivered 
by the seller to the purchaser. 
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2, Neither the act of the Legislature of January 30, 1838, nor of Jan- 
uary 8, 1853, (McClellan’s Digest, p. 765, secs. 1 and 2,) require 
such ani strument to be recorded. 

8. It was nott intention of the act of January 30, 1838, nor of Jan- 
uary 8, 3, (McClellan’s Digest, p. 765, secs. 1 and 2,) to give 
any other construction to an instrument in writing, than the. 
parties thereto intended. 

4. An agreement, such as is described in the first head-note, is valid, 
as against subsequent creditors and bona fide purchasers for 
valuable consideration, without notice. 

5. Quere, as to whether such an instrument is not void as to creditors 
and bona fide purchasers for a valuable consideration, without. 
notice, if not recorded in two years from the delivery of posses- 
sion of the property, under section 4, actof January 28, 1823, as. 
amended by act of January 7, 1859; McClellan’s Digest, p. 212, 
section 4. 

6. An assignee, to whom property, held by the buyer as described in 
the first head note, is assigned for the purpose of paying the 
debts of the buyer, is neither a creditor nor bona fide purchaser. 

7. On a conditional sale, where the seller reserves title to the property 
until payment of purchase money, on default of payment thereof, 
as stipulated, the seller can maintain an action of replevin there- 
for. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


M. C. Jordan, A. W. Cockrell ¢ Son and Fleming ¢ Dan- 
iel for Appellant. 


Hartridge ¢ Young for Appellee. 


Is the contract under which plaintiffs claim in its legal 
effect a mortgage? Whether the contract in question is, 
or is not a mortgage, is to be determined, not by any name 
the parties may give to the instrument, nor in any particu- 
lar provision therein contained, but in the ruling inten- 
tion of the parties. It is the legal effect of the whole in- 
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strument which is to be sought for. Heryford vs. Davis, 
102 U. 8., 235; Jones on Mortgages, Vol. 1, sec. 253. 

If, by this contract and the notes therein mentioned, ex- 
ecuted by the Ashmeads, the Ashmeads became indebted 
to the company and the latter retained the legal title as a 
security tor the said indebtedness of the Ashmeads, then 
in its legal effect it is a mortgage. It seems to us impossi- 
ble to read the contract without coming to the conclusion 
that the Ashmeads became the debtors of the company for 
the amount of the notes, and the company retained a lien for 
the security of the debt. 

If the contract had provided for a return of all the un- 
paid notes upon a breach of the condition, then the com- 
pany might well contend that it was a conditional sale. 
But it will be seen that there is no such provision, and the 
testimony of Jordan, the attorney for the company, and his 
clerk, Fox, shows that after default there was a demand of 
payment and an effort to collect the debt from the Ash- 
meads before the assignment, and from the assignee after- 
wards, accompanied with threats to take the property un- 
less the debt was paid. 

Counsel for appellant endeavor to break the force of the 
case of Heryford vs. Davis by arguing that the court based 
their decision upon the clause providing for a sale of the 
property and payment of the surplus to the debtor. A 
careful reading of the case will show that the court held 
the contract in that case to be a mortgage because it treated 
the notes, given for the sum agreed on as the price of the cars, 
as a debt absolutely due to the vendors, and the cars as a security 
For the debt. The clause in the contract in that case so 
dwelt upon by counsel is only one among others which led 
the court.to the conclusion that the notes were a debt ab- 
solutely and the cars a security. We submit that it is too 
plain to need argument ; that the notes given by the Ash- 
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meads became a debt absolutely, and the company, by the 
contract in question, retained the legal title as a security 
for the debt, hence it is a mortgage. Jones on Mortgages, 
Vol. 1, sec. 258, and authorities cited in note; Heryford vs. 
Davis, 102 U.S8., 285. 

In all doubtful cases the court will construe the contract 
to be a mortgage rather than a conditional sale. Jones on 
Mortgages, sec. 258, and authorities cited in note. 

The question as to whether a contract is in its legal eftect 
a mortgage or a conditional sale is of greater importance in 
this State than in other States by reason of our statute pro- 
hibiting the mortgagee from acquiring possession of the 
mortgaged property except by purchase at foreclosure sale. 
But for the statutes the mortgagee could after default re- 
cover personal property mortgaged in an action of replevin 
and real estate in an action of ejectment. 

The true and only test of the question of mortgage or no 
mortgage is, did the contract and notes create the relation 
of debtor and creditor between the Ashmeads and the com- 
pany. Jones on Mortgages, sec. 258. 

The assignee represents the creditors of the Ashmeads, and 
not the Ashmeads, as contended by the counsel for appel- 
lant. 


Tue Curer-JusticE delivered the opinion of the court: 


The appellant brought a suit in the Cireuit Court of Du- 
val county against the appellee for the recovery of a print- 
ing press and appurtenances. There was a joinder of issue 
on the plea of defendant, denying the ownership of the 
plaintiff and the plea of “not guilty.” Verdict and judg- 
ment for defendant. 

The plaintiff, to sustain his title to the property, intro- 
duced the following instrument in writing: 
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“Campbell Printing Press and Manufacturing Company, 
45 Beekman St., New York. 
“145 ee St., Chicago. 
“ Factories : 
“ Taunton, Mass., No. 9835. 
“ Lawrence, Mass. 

“The Campbell Printing Press and Manufacturing Com- 
pany hereby agree to sell at the sum of $2,340 (two thou- 
sand three hundred and forty dollars) to Messrs. Ashmead 
Brothers, Jacksonville, Florida, one of their Number Two 
(2) Two Revolution Intermediate Printing Presses, to be 
delivered boxed on cars at their factory about the fifteenth 
of June, 1883, complete in al] its parts, including one (1) 
set of heavy newspaper chases to fit the bed of press, all 
necessary wrenches, overhead steam fixtures, cylinder pack- 
ing, ove (1) set complete rollers, and one (1) extra set of 
stocks. 

“* Messrs. Ashmead Brothers hereby agree to buy said 
press as above specified and to pay therefor, on receipt of 
bill of lading of same, cash $250, (two hundred and fifty 
dollars) and.the balance in payments, evidenced by notes 
of the purchaser, bearing legal interest as follows: Three 
hundred and forty dollars ($340), payable thirty days after 
delivery of bills of lading; two hundred and fifty dollars 
($250), payable three months after delivery of bill of lad- 
ing: two hundred and fifty dollars ($250), payable six 
months after delivery of bill of lading; two hundred and 
fifty dollars ($250), payable nine months after delivery of 
bill of lading ; two hundred and fifty dollars ($250), pay- 
able twelve months after delivery of bills of lading; two 
hundred and fifty dollars ($250), payable fifteen months af- 
ter delivery of bills of lading; five hundred and fifty dol- 
lars ($550), payable eighteen months after delivery of bills 


of lading. 
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“ The Campbell Printing Press and Manufacturing Com- 
pany hereby agree to send a man to superintend the erec- 
tion of said press free of charge, provided Messrs. Ashmead 
Brothers pay the passage of said man from New York to 
Jacksonville and back and his living expenses during such 
time and while he is engaged in erécting said press. 

“ The purchaser to deliver said notes with the cash, and 
to furnish at his own cost proper and suitable foundations. 
The purchaser agrees to insure said press, (loss, if any, pay- 
able to the Campbell Printing Press and Manufacturing 
Company as its interest may appear,) and to deposit such 
policy with the seller. 

“Tt is also agreed that the title to the above described 
property shall remain in the seller until the purchase price 
thereof, and the interest thereon, has been fully paid, and 
in case of any default in any of the terms of this contract 
the seller shall have the right to take immediate possession 
of said property. 

“CAMPBELL PRINTING Press & MANUFACTURING CoMPANY, 

“ By A. Yoraesn, Jr. 


‘“* ASHMEAD Bros. 
“ May 8th, 1883.” 


It appeared from the evidence that possession of the 
press was delivered by the appellant to the Ashmead 
Brothers, and that they retained the same from the time 
of the purchase thereof until the 24th day of April, A. D. 
1884, when they made an assignment of all their property 
of every kind and description to the defendant, Whitfield 
Walker, tor the payment of their debts, and said defendant 
took possession of and claimed the press and appurten- 
ances under the assignment. It appeared also that they 
had paid to the appellant four or five hundred dollars of 
the purchase money. The court, at the instanceof the de_ 
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fendant, charged the jury as follows: “1st. The written 
contract between the plaintiff and the Ashmead Bros., is 
in eftect a chattel mortgage, and if the jury find from the 
evidence that the only title of plaintiff to the property 
sued for is under the said written contract then the plaintiff 
is not, and was not at the commencement of this action, en- 
titled to the possession of said property, and you must find 
for the defendant. 

“2d. If the jury find, from the evidence, that the only 
title of the plaintiff to the property sued for is under the 
written contract with the Ashmead Bros., which has been 
offered in evidence, then the plaintiff is not the owner of 
the property and cannot recover. 

“3d. That the contract between the plaintiff and the Ash- 
mead Bros., offered in evidence by the plaintiff, is in its le- 
gal effect a chattel mortgage, and is void if it has not been 
recorded.” 

To which plaintiff excepted. 

The question here presented is, the construction of the 
agreement between the appellant and the Ashmead Bros. 
Is it a mortgage or a conditional sale? If it was the 
former, it would result that the plaintiff cannot maintain 
this action, because a mortgage does not vest title in the 
mortgagee so as to enable him to bring an action at law 
thereon, nor could he, if the instrument is a mortgage, 
maintain any action thereon, if not recorded, against a 
judgment creditor or bona fide purchaser for a valuable con- 
sideration without notice. If a conditional sale only, it 
was a Valid instrument, at least so far as the immediate 
parties thereto are concerned, and many high authorities 
hold its validity against subsequent creditors and bona fide 
purchasers upon the well known maxim of nemo dat quod 
non habet. That such an instrument is a conditional sale, 
and that the payment of the price is a condition precedent 
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and that the property will not pass until the fulfillment of the 
condition, even though the goods may have actually been 
delivered into the possession of the buyer, has long been 
held in the English courts, and the courts of this country, 
with the exception of Pennsylvania, Kentucky, Alabama, 
and the Supreme Court of the United States. 

The authorities all agree, that a stipulation reserving 
title until payment, though possession is delivered to the 
buyer, is valid as between the parties. See Benjamin on 
Sales, (8d Ed.,) Vol. 1, p. 897. The only point of differ- 
ence between the courts, is as to the validity of sucha 
stipulation against a bona fide purchaser, or against a cred- 
itor, when claim is based on the statute laws of the respec- 
tive States requiring registration of instruments whereby 
money is secured to be paid, and the failure to record such 
instrument in accordance therewith. We think it will not 
admit of doubt that the agreement was as between the 
Campbell Printing Press and Manufacturing Company, 
and the Ashmead Bros., a valid conditional sale. This 
view is sustained fully by a decision of our own court, in 
the case of the Jackson Sharpe Company vs. Holland, in 
14 Fla., p. 384, to which reference on another point will be 
made hereafter. If it was a valid conditional] sale, the 
question arises, whether by our registration laws such an 
insrument was required to be recorded. Thestatutory reg- 
ulations are as follows : (McC.’s Dig., secs. 1 and 2, p. 765,) 
“Section 1, all deeds of conveyance, bills of sale, or other in- 
struments of writing, conveying or selling property, either 
real, personal or mixed, for the purpose, or with the inten- 
tion of securing the payment of money, whether such deed, 
bill of: sale, or other instrument be from the debtor to the 
creditor, or from the debtor to some third person or persons 
in trust for the creditor, shall be deemed and held as mort- 
gages, and shall be subject to the same rules of foreclosure, 
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to the same regulations and restrictions as now are, or may 
hereatter be, prescribed by law in relation to mortgages.” 

“Sec. 2. All deeds, obligations, conditioned or deteasible, 
bills of sale, or other instruments of writing, made for the 
purpose, or with the intention of securing the payment of 
money, whether such instrument be from the debtor to the 
creditor, or from the debtor to some third person or persons 
in trust for the creditor, shall be deemed and held as mort- 
gages, and shall be subject to the same rules of foreclosure, 
to the same regulations, restrictions and forms as are now, 
or hereafter may be, prescribed by law in relation to mort- 
gages; but in no case shall the obsolete and antiquated 
claims in favor of the mortgagee to the right ot possession 
of the property specified in said mortgage, or any part 
thereof, by reason of any alleged failure of payment, or 
breach of promise, or other default, be recognized or ad- 
mitted in a court of justice in this State, either by judge or 
jury, until all other steps and forms prescribed by law for 
the foreclosure of mortgages shall be complied with and 
observed.” 

These statutes in declaring that “all deeds of conveyance, 
bills of sale, or other instrument in writing,” in the first 
section, and “ all deeds, obligations, conditioned or defeasi- 
ble, bills of sale, or other instruments in writing,” in the 
second section, ‘“ made for the purpose or with the inten- 
tion of securing the payment of money,” should be decreed 
and held as mortgages, evidently contemplated the existence 
of a debt and the execution by the person owing the debt 
of one of the kinds of instrument mentioned in the statute 
upon his own property, that the debtor and the owner of 
the property should be the same person. The first section 
says, “ whether such deed, bill of sale, or other instrument 
in writing be from the debtor to the creditor, or from the 
debtor to some third person in trust for the creditor ;”’ the 
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second uses the same language. Ownership of the property 
upon which a mortgage is made, or which is the sub- 
ject matter of any of the instruments mentioned in the stat- 
ute, is indispensable to the creation of a lien on it by the 
person seeking to charge it. The statute does not cover a 
case, or require registration of an instrument where the debt 
is due to the person who is the owner of the property and 
who reserves the title until the debt is paid. If the agree- 
ment is valid as between the parties, as between them the 
seller is the owner and the debtor would lack the owner- 
ship that is necessary to enable him to mortgage it. 

It was not the purpose of the statute to give any other 
construction to an instrument than what the parties to it 
intended it should be. We think that the agreement was 
a valid conditional sale, and that being such that the stat- 
utes above quoted had no reference to such a transaction, 
and that it was not necessary to its validity that it should 
be recorded. 

It would seem that such an instrument as against credit- 
ors and bona fide purchasers would be void nnder the act of 
January 28, 1823, as amended by act of January 7, 1859, 
(McC’s. Dig., 212, sec. 4,) if not recorded in two years after 
delivery of possession to the buyer. 

The only remaining question is, is such a conditional sale 
as the one under consideration valid as to subsequent judg- 
ment creditors and purchasers for valuable consideration 
without notice? 

This is a question upon which there is great conflict in 
the authorities. ; 

In the case of the Jackson Sharpe Company vs. Holland, 
supra, Holland was the purchaser at a judicial sale of prop- 
erty in possession of purchaser in which the seller had re- 
served title. Holland insisted that he had no notice, either 
actual or constructive, of such an agreement. The court de- 
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cided that under these circumstances that Holland acquired 
no title to the property as against the plaintiff. 

This decision, though as we have said there is much con- 
flict in the authorities, is sustained by numerous and well 
considered decisions in many States and seems to us to be 
sound on principle. The property not having vested in the 
Ashmeads, though delivered to them, they could not sell 
what they did not own, nemo dat quod non habet. In this 
case, if we were to hold that a bona fide purchaser from a 
purchaser in possession from a seller who reserved title un- 
til payment of purchase money took a good title, it would 
not benefit the defendant in this case. He is in no sense a 
bona fide purchaser. He can have no greater rights in the 
property ‘han the Ashmeads, whose assignee he is. They 
could not dispose of the property in payment of their 
debts. 


Judgment reversed and new trial granted. 





George W. Moyers, AppgELLANT, vs. JoHN K. Corner, 
APPELLEE. 


1, A receiver should not be appointed, except on notice to the party 
whose property is to be divested, except in cases of the gravest 
emergency, demanding the immediate interference of the court 
for the prevention of irreparable injury. 

2. The rule requiring notice to the defendant of an intended applica- 
tion for the appointment of a receiver would seem to be not a 
matter of discretion, but an inflexible rule, subject to the ex- 
ception in the first head note. 

8. The general rule in regard to costs is, that they follow the result of 
a suit. Ina court of equity this rule is departed from, when the 
failing party can show to the court any circumstances which 
would render it unjust that he should pay the costs of the pro- 
ceedings. 
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4. When a receiver is appointed by the court, on application of the 
complainant in a bill, without notice to the defendant, and the alle- 
gations in the bill are insufficient to warrant the appointment, 
and said receiver is continned after a motion by the defendant to 
vacate the order appointing a receiver, which motion is denied, 
and the action of the court is excepted to by the defendant, the 
costs accumulated by such appointment should be paid by the 
complainant. 


Appeal from the Circuit Court for Orange county. 

The facts of the case are stated in the opinion. 

E. K. Foster and Fred. T. Myers for Appellant. 

Alex. St. Clair-Abrams for Appellee. 

Tue Cuizr Justice delivered the opinion of the court: 


The appellee, John K. Coiner, filed his bill in the Cir- 
cuit Court of Orange county, against the appellant, G. W. 
Moyers, to foreclose a mortgage on a saw mill and appur- 
tenances located on leased land, and also for an injunction 
to restrain and prohibit Moyers from disposing of any of 
the mortgaged property or from interfering or meddling 
with said mill, and also for the appointment of receiver to 
take charge of and operate said mill. The mortgage was 
given to secure the payment of a debt of $1,787.32 to be paid 
in four installments of $446.83, in three, six, eight and ten 
months. The first of the installments was paid by Moyers, 
and default was made on the second shortly after such de- 
tault, and before the third or fourth installments had fallen 
due the complainant filed his bill to foreclose the mort- 
gage and to have a master appointed to ascertain and re- 
port what amount would be due on the remaining notes at 
maturity, and also to appoint a receiver to take charge of 
and operate said mill, to dispose of the lumber sawed and 
to apply the net proceeds to the payment of complainant’s 
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mortgage debt, interest thereon and costs and expenses in- 
curred in running said mill. The Chancellor granted the 
prayer for an injunction and receiver. No notice was given 
to the mortgagor, Moyers, of the intention of the mortga- 
gee, Coiner, to apply for a receiver for an injunction. ) 

The detendant, Moyers, moved the court to vacate the 
order granting the injunction, and appointing a receiver, 
and in support thereof filed his answer to the bill. Both 
sides filed affidavits of different persons in support, respec- 
tively of the allegations of the bill and ot the answer. 
The Chancellor refused to vacate the order. The receiver 
took charge of the mill and operated the same fifty-five 
days. The defendant paid to the complainant the full 
amount of his mortgage debt at the expiration of the fifty- 
six days, both the installments due and to become due and \ 
interest on what was due and unpaid, whereupon the : 
Chancellor made an order directing the receiver to turn 
over to Moyers all the mortgaged property, upon payment 
of the costs of the officers of court. The defendant paid 
the costs of clerk and sheriff, but the receiver refused to 
turn over the property until his costs and expenses were 
paid. , 

This question was presented to the Chancellor, who made 
an order requiring the defendant to pay to the receiver his 
costs and expenses, which were ascertained by a master ap- 
pointed for that purpose by the court. yy 

The defendant appealed and assigns as error : 

1. The appointment of a receiver. 

2. In making the order requiring the defendant to pay 
to the receiver his costs and expenses. 

We think that the court erred in appointing a receiver in 
the absence of notice to the defendant of the intention of 
the complainant to apply to the court for such appoint- 
ment. 
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This court decided in Fricker vs. The Peters & Calhoun 
Company, 21 Fla., 254, that “ the rule requiring notice to 
defendants before an application for the appointment of a 
receiver will be entertained, would seem to be not a mat- 
ter of discretion, but an inflexible rule which the courts 
are not at liberty to disregard.” Also, “a receiver should 
not be appointed except on notice to the party whose prop- 
erty is divested, except in cases of the greatest emergency, 
demanding the immediate interference of the coart for the 
prevention of irreparable injury.” 

The bill alleges that the defendant was permitting the 
property to depreciate in value, and that the security of the 
complainant was becoming thereby daily lessened. That 
defendant was selling lumber to various parties on credit, 
most of whom were unknown to complainant, and that 
some of them were unable to pay for the same. That de- 
fendant had bound himself in the mortgage to keep the 
property insured for the benefit of complainant, but that 
detendant had failed to doso. These statements are not 
sufficient to bring the case within the exception laid down 
in Fricker vs. Peters & Calhoun Company, supra, the exist- 
ence of which would authorize the court to entertain a 
motion for the appointment of a receiver without notice to 
the defendant. _ 

We think the court erred in not vacating the order for 
an injunction, and the appointment of a receiver, when 
moved to do so by the defendant. Affidavits were filed by 
both parties. We cannot come to the conclusion, after a 
careful consideration of all the allegations of the bill and 
the affidavits filed, that the Chancellor was justified in ap- 
pointing a receiver. 

It follows, that as the court erred in originally appoint- 
ing a receiver without notice to the defendant, and without 
sufficient allegations in the bill to authorize such appoint- 











426 SUPREME COURT. 








George W. Moyers v. John K. Coiner—Opinion of Court. 








ment, and that this act was done at the instigation and re- 
quest of the complainant, and such receiver was continued 
in his appointment against the objection of the defendant, 
that such costs and expenses as were incurred by such erro- 
neous appointment and refusal to vacate the order appoint- 
ing him cannot be justly charged to the defendant, but 
should be paid by the complainant who caused them. 

This court, in the case of Lewis and wife vs. Gale, 14 
Fla., 441, said: “The general rule in regard to costs is 
that they follow the result of the suit. Ina court of equity 
this rule is departed from when the failing party can,show 
to the court any circumstances which would render it un- 
just that he should pay the costs of the proceedings.” 

As to the alleged liability for any lumber or logs which the 
appellant had on hand at the time of delivery of posses- 
sion by him to the receiver, and which were used or dis- 
posed of by the receiver, the appellant is remitted to his 
action at law on the receiver’s bond ; and the appellee is re- 
mitted to his action at law as to any logs which were 
bought by the receiver, or any lumber sawed at the mill 
by such receiver, which were on hand at the mill at the 
time possession thereof was restored to appellant, if said 
logs or lumber were used or disposed of by said appellant. 
The remainder of the bill of the receiver, as reported by 
the master, must be paid by the appellee, John K. Coiner. 

Decree reversed. 
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C. O. Livineston, PLArntirr in Error, vs. E. M. L’En- 
@LE, TRUSTEE, DEFENDANT IN ERROR. 


1. The transcript of the proceedings should show affirmatively the 
making of an intermediate order which it is sought to have re- 
viewed on appeal. 


2. Where one of the errors assigned is the making of an order strik- 
ing out a plea, and a statement of the making of such order in 
and as one of the grounds of a motion for a new trial is the only 
showing in the record that such an order has been made, and it 
appears that such motion has been denied by the Circuit Court, 
the fact that such an order has been made by the Circuit Court 
will not be assumed, nor can a review of the alleged order be 
based on the mere statement in the motion. 


3. Where the only plea or where all the pleas to the declaration are of 
new matter and there is no replication and consequently no 
issue of fact, it is error to submit the case to a jury for trial ; 
and such error may be taken advantage of primarily on appeal. 


Writ of Error to the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 

M. C. Jordan for Plaintiff in Error. 

C. P. § J. C. Cooper tor Defendant in Error. 


The first assignment of errors in this case is that there 
was no issue joined in the court below in this cause. 

Defendant in error replies to that assignment that atter 
verdict and judgment for plaintiff below, and atter mo- 
tion for a new trial denied below, it is too late for the 
defendant below, as plaintift in error, to raise that ques- 
tion for the first time in this court. 

It is an injustice to the court below, if such a state of the 
record exists, to allow parties, who have never pointed it 
out to that court but gone to trial on such record, to take 
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advantage of it here. 4 Fla., p. 359; 1 Fla., p. 378; 5 Fla., 
268. 

That the pleas required no further joinder of issue, taken 
in connection with the declaration and amended declaration 
they form an issue. 

No replication is required to a plea of performance or 
offset. 

Defendant below and plaintiff in error here admits in his 
argument that plea of offset was stricken out at the hear- 
ing, as it ought to have been, therefore that plea needed no 
replication. 

The declaration is for rent due,and the amended declara- 
tion adds a count for taxes, which plaintiff paid; that de- 
fendant below, Livingston, covenanted to pay and did not. 
Defendant’s first plea, filed January 2, 1882, says detend- 
ant did perform all the covenants of said lease; these plead- 
ings made a sufficient issue. 

Under present practice the only issue required is state- 
ment that “ plaintiff joins issue.” 
the matter before the jury amounts to a joinder of issue; 
again, issue may have been joined ore tenus, or in writing, 
and that pleading been lost or misplaced. 

This is too slight a matter to reverse a judgment, where 
evidently substantial justice has been done. 

It is a settled rule that every presumption is in favor of 
the ruling of the court below. Court below having over- 
ruled motion for new trial and entered judgment, it should 
stand. Burke vs. Clark, 8 Fla., 9. 

The second error assigned is that court erred in striking 
out defendant’s additional plea on motion ore tenus. There 
is nothing to show what the action was ; we presume plea 
was demurred to ore tenus, as it appears to have been filed on 
the day of trial. 

This was an improper plea and should not have been al- 


The fact of contesting 
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lowed in any state of the pleading. The action is for rent 
and taxes due on account of non-performance of lease; this 
plea admits non-performance and still seeks to offset rent for 
use of very lots in question, which defendant forfeited for 
non-performance of covenant. Plea is inconsistent with 
former plea of performance of covenants, and is bad on its 
face; it should have been stricken for inconsistency, or 
overruled if demurred to ore tenus. Wade vs. Doyle, 17 
Fla. 

As to both the first and second assignments ot error we 
think the reasoning of the Supreme Court in Taylor vs. 
Baker, 1st Fla. Repts, page 255, is very applicable. 

In this case objection is made that a demurrer to first 
plea remained undisposed of ; we answer, “ it was not relied 
on by the parties and was treated as a nullity.” Defendant 
below was not hurt by that action, he had the advantage 
of his plea, and he cannot complain here in this court for 
first time. 

Further, it is objected that no action was taken on the 
pleas, either by replication or demurrer. It is not shown 
that the court ever refused to pass on the pleas or the point 
of want ot replication, if any was necessary. 

All of the cases cited by counsel for appellants, includ- 
ing Benbow vs. Marquis & Co.,17 Fla., 441, and McKinnon 
vs. McCullum, 6 Fla., 376, are based on the principle that 
a cause must not be submitted on such a state of pleadings 
as embarrass the jury as to what the issue is; here there is 
no such embarrassment; plaintiff sues for damages from 
non-performance of covenants, defendant replies a perform- 
ance that makes an issue; plaintiff’s demurrer to that 
plea is not relied on but abandoned, defendant’s second plea 
is overruled or stricken on motion. There is nothing that 
wrongs defendant in this action, that he can be heard to 
complain of here for the first time. 
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This court has emphasized its intention not to decide 
questions here for the first time in Greeley & Howell vs. 
Dixon Bros., decided at last term. 


Mr. Justice Raney delivered the opinion of the 
court. 


The defendant in error, by his original declaration filed 
November 7, 1881, sues the plaintiff in error for that “ the 
plaintiff let to defendant” two lots of land in the town of 
LaVilla “ for ten years, to hold from the first day of Jan- 
uary, A. D. 1869, at $16 per year, payable semi-annually 
in advance, all of which rent is still due and unpaid.” On 
the second day of January, A. D. 1882, defendant pleaded 
that “he duly performed and kept the covenants upon his 
part to be kept and performed by virtue of the said lease 
until the first day of July, A. D. 1873, when the plaintiff 
refused to comply with the covenant of said lease and re- 
fused to receive rent for and re-entered and ousted the de- 
fendant of the possession of the premises demised to him 
by said lease, and has ever since detained and kept the 
same from the defendant.” To this plea the plaintiff, on 
the sixth day of the following February, demurred us bad 
in substance for the reason that it is “ uncertain and argu- 
mentative and in other respects insufficient.” 

The plaintiff on the second day of January, 1884, up to 
which time no further proceedings appear to have been ta- 
ken in the case, amended his declaration by adding another 
count, alleging that he “let to the defendant ” the two lots 
described “ to hold for ten years from the first day of Jan- 
uary, 1869, and the defendant by said deed covenanted with 
the plaintiff that he would pay all legal taxes and assess- 
ments upon said land, to wit: the demised premises, yet 
the said defendant failed to pay the taxes of the State of 
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Florida and county ot Duval aforesaid due and assessed on 
lot four of said premises for the year 1871, amounting to 
$18.53, which, with interest to date, amounts to $34.19, 
and which taxes this plaintiff was compelled on June 14, 
1873, to pay, and further, the defendant, notwithstanding 
said covenant to pay taxes, failed and omitted to pay on 
said demised premises, lots 8 and 4, * due for the year 
1872, by reason of which omission the plaintiff was com- 
pelled to buy in said premises on July 9, 1875, for non- 
payment of said taxes, the amount of such sale being 
$37.69, which, with interest to date, amounts to $68.22.” 

Afterwards the defendant, “ for an additional plea in 
said cause,” pleaded that the plaintiff was at the commence- 
ment of the suit and still is indebted to the defendant in 
the sum of $880 for the use and occupation of the premises 
mentioned in the declaration, which sum of money so due 
from the plaintiff to the defendant as aforesaid exceeds the 
damages sustained by the plaintiff by reason of the non- 
performance by the defendant of the several supposed 
premises mentioned in said declaration, out of which said 
sum of money the defendant is ready and willing and here- 
by offers to set off and allow to the plaintiff the full amount 
of said damages.” 

There are no other pleadings. 

A jury was sworn, and having heard the evidence re- 
turned a verdict for the plaintiff, assessing his damages at 
$171.40, and judgment was rendered for the plaintiff. The 
judgment recites that the jury were sworn to try the 
“* issues joined.” 

The bill of exceptions has been struck from the record, 
and consequently there is no evidence before us. 

There was a motion for a new trial, the first five grounds 
of which relate to matters in pais and cannot be considered 
without a bill of exceptions: The sixth and last ground 
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of the motion is that the court erred in striking out the 
additional plea upon motion ore tenus of plaintiff as not 
presenting a proper subject of setoff. The motion for a 
new trial was denied. 

Assuming that any notice can be be taken of the motion 
for a new trial in the absence of a bill of exceptions there 
is still nothing in the record to show that any order striking 
out the second plea was ever made. A mere motion for a 
new trial unsupported by anything in the record, on the 
ground that a particular action has been taken, is not evi- 
dence that such action was taken. A bare denial of the 
motion is.not moreover evidence of such action. For 
aught that appears in the record, the reason of the Circuit 
Judge tor refusing the motion fora new trial may have 
been, in so far as this ground is concerned, that the plea re- 
ferred to was never struck out. According to the record 
before us this plea stands upon the record the same as the 
other plea. McNealy and Roulhac vs. State, 17 Fla., 198. 
We cannot review any such order because none appears to 
have been made. This disposes of the sixth assignment of 
error. 

It is apparent that there was no issue of fact taken by 
the plaintiff, upon either of the pleas. It is contended by 
counsel tor defendant in error that this defect has been 
waived by plaintiffs going to trial without objecting in the 
lower court, and that he cannot raise the point primarily 
in the appellate court. The decisivns of this court upon 
this question, are as follows: 

In Miller & Croom vs. Hoc, 1 Fla., 189, the action was 
debt upon an attachment bond. There was a plea of non 
damnificatus and a reply thereto, but the nature of the re- 
plication is nut shown by the report. There was no rejoinder 
to or issue taken upon the replication, and no objection ap- 
pears to have been taken to the defect, in the lower court 
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in the motion for a new trial or otherwise. It was held 
that there was ne issue which could be submitted to a jury 
and that the defect was not cured by a verdict. . The bill 
of exceptions recited that the jury had been sworn to speak 
the truth upon the issues joined ; this, however, it was de- 
cided, could not be taken in the face of the record as prov- 
ing that issues really existed. In Hopkins & Moody vs. 
Burney, 2.Fla., 42, a plea had been filed and was after- 
wards withdrawn. Subsequently a jury was sworn to try 
the issue joined. _“ Hitherto,” says the opinion, “ we have 
considered this case as though the plea of non cepit was in 
and issue regularly joined upon it, because from the state 
of the record it appears that parties and the court at the 
trial below acted under that impression, and because the 
counsel tor plaintiff in error insisted at the argument of 
the cause that it vught to beso regarded. But that plea 
was withdrawn upon the same day it was filed, and now 
constitutes no part of the pleadings in the case.” It was 
held that the judgment must be reversed, and as in the 
former case, that the statute of joefuil did not eure the 
error. McKinnon vs. McCullum, 6 Fla., 376, was a ease 
where the first plea was the general issue not guilty, and 
the second and third pleas were in confession and avoidance 
concluding with a verification, but were not replied to, 
and the decision was that the first plea concluded to the 
country, and might with propriety have been submitted to 
the jury had the other pleas been disposed of, but thus to 
submit it, while the others remained undisposed of, was an 
error for which, of itselt, the case should be sent back, as 
it clearly appears they were not abandoned. This case is 
followed in Benbow vs. Marquis, 17 Fla., 441, where the 
first plea was the general issue, and there were other pleas 
concluding with a verification, and to which no replication 
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had been filed, the point being raised for the first time in 
this court. 

From these cases it is clear that we must reverse the 
judgment and send the case back for further proceedings. 
The pleas are both of new matter and would terminate with 
a verification if formal conclusions were used now; and 
the fact is whether we assume the second plea to have been 
struck out or not there was no issue before the jury. The 
first plea required a reply, and not merely a similiter, and if 
the second plea can stand the same can be said of it. As 
remarked by Judge Hawkins in Miller & Croom vs. Hoe, 
supr7, though an appellate court will go far to sustain the 
judgment of the court which tried the cause when upon a 
view of the whole case it comes to the conclusion that sub- 
stantial justice has been done between the parties, yet there 
are fundamental rules governing legal proceedings which 
cannot be departed from without producing great confusion 
and evil results. The case of Huling vs. Florida Savings 
Bank, 19 Fla.,695, holding that the mere absence of a sim- 
iliter is not ground for an arrest of judgment recognizes the 
doctrine of the above cases, except that it assumes that per- 
haps the replication in Miller & Croom vs. Hoe required 
only a similiter. An assumption that it required more is 
justifiable. Story on Pleading, 322, 323. 

The case of Judge vs. Moore, decided in 1860, 9 Fla., 
269, requires some notice. In it there were pleaded at first 
four pleas and the plaintiff joined issue on the third and 
fourth, and demurred to the first and second. The demur- 
rer being sustained the defendant pleaded four pleas, to the 
first of which plaintiff demurred, and to the second of 
which plaintift replied with new matter, which replication 
defendant demurred to. The record did not disclose that 
either of these demurrers was disposed of or that there was 
any replication to the third and fourth amended pleas. 
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There was a trial by jury, verdict and judgment against 
defendant, who appealed. One of the errors assigned in the 
appellate court is having the jury sworn and a new trial 
while the demurrer to the first amended plea and the de- 
murrer to the replication remained undisposed of. There 
was issue joined as indicated above on the original third 
and fourth pleas. “We think this error,” says the court 
by Walker, Associate Justice, “is not well assigned. It 
was the duty of the parties betore they went to trial to see 
that the pleadings were made up. To hold thisaserror would 
be to allow the defendant to take advantage of his own neg- 
ligence. When the parties went willingly before the jury 
they must be considered, unless the contrary plainly ap- 
pears, as having waived all demurrers undisposed of and 
all pleas, replications, &., on which issue was not joined.” 
Taylor vs. Baker, 1 Fla., 255, is cited in support of the 
above by the Justice delivering the opinion. In Taylor vs. 
Baker there‘was a plea to the second and third counts, and 
the demurrer to the plea remained undisposed of. “ The 
plea” alluded to, says the opinion in Taylor vs. Baker, ‘is 
in effect the general issue which had already been filed, 
and gave to the defendaat no new advantage which he had 
not secured by that plea.” In Pearce vs. Jordan, decided in 
1861, and reported also in 9th Fla. Repts., p. 526, where 
there had been two trials, with verdicts varying consider- 
ably, one being for $328.80 and the other for $1,133.41, 
there was a plea of the general issue and a special plea set- 
ting forth the contract sued on for cutting and delivering 
pine saw logs with an averment of damages for the non- 
performance of the contract, and also a plea of setoff and 
of payment of a specified sum of money, concluding with 
a verification. There was a demurrer to the second plea 
and a demurrer to the replication to the third plea. . The 
record shows, as in Judge vs. Moore, that at the time the 
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cause was submitted to the jury both of. these demurrers 
remained undisposed of, and also that no issue had been 
joined on the various pleas, with the exception of that of 
the general issue. The judgment was reversed upon the 
ground that where the pleadings are in such a defective 
condition as to make it manifest that the jury who 
tried the cause could not have had an_ intelligent 
apprehension of the issues to be’ tried, tle judg- 
ment should be reversed and the cause remanded 
for a new trial, “when the pleadings can be properly 
made up and the issues presented in an intelligent form.” 
McKinnon vs. McCullum, is relied upon as sustaining the 
conclusion reached. Both of these cases were decided by 
the same court. The latter does not refer to the former; 
and neither pretends to overrule any of the cases we 
have cited above. If any doubt can be held to be cast 
upon McKinnon vs. McCallum, by Judge Dupont in Pearce 
vs. Jordan, it is clear that McKinnon vs. McCullum has been 
followed by subsequent cases. The case of Taylor vs. Ba- 
ker is much like that of Walter vs. Florida Savings Bank, 
20 Fla., so tar as the purpose served by the special plea to the 
defendant’s interests. 

In the case before us there was no issue at all before the 
jury, so it is stronger than either McKinnon vs. McCullum 
or Pearce vs. Jordan or Judge vs. Mouvre, in this respect 

We do not think it necessary to pass on any other ques- 
tion. 

Counsel for appellee argues that it is injustice to the 
court below in such a case as this toallow parties who have 
never pointed out the defect to that court, but gone to trial on 
the record,to take advantage of it here. Inadvertence of coun- 
sel in a case like this will not result in any reflection 
upon the trial judge who naturally took it for granted that 
the issues were properly made up. He would doubtless 
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have set aside the verdict had it been called to his atten- 
tion in time. Substantial errors apparent upon the record, 
unlike errors as to matter in pais, do not require exceptions 
on the spot to make them available in the appellate court, 
but when not waived they will be noticed here without 
such exception. We cannot refuse to reverse this judgment 
without upsetting. the established practice of this court, 
which would be injustice to all litigants, and to this and the 
Circuit Court. 

The judgment is reversed. 

The Chief Justice dissents as to the point set forth in 
the third head-note of this decision. 





©. F. Goovtne, Crty CLERK oF ORLANDO, APPELLANT, Vs. 
N. H. Brown, APPELLEE. 


Registration in the County Registration Books has, since the enact- 
ment of chapter 3021, Laws of Florida, A. D. 1877, (secs. 19 and 
20, p. 490, McC.’s Dig.,) been unnecessary to entitle an elector 
of a city or town, who is duly registered in the Municipal Regis- 
tration Books, to vote at a municipal election. Registration in 
accordance with municipal regulations is sufficient for such pur- 
pose. 


Appeal from the Circuit Court for Orange county. 
The facts of the case are stated in the opinion. 
Beggs §& Pulmer tor Appellant. 

Johnson & Hammond for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


The appellee applied during thé present month, July, 
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1886, to the City Clerk of Orlando for registration as an 
elector of said city. He became a resident of the city on 
December 22d, 1884, and has resided in the city, and in 
Orange county, where it is located, continuously since, hav- 
ing his domicile, home and place of permanent abode there. 
The City Clerk refused to register him because his name 
was not on the county registration book. The petition, 
which has been treated as an alternative writ, shows also that 
by a city ordinance approved July 12, 1884, it is ordained 
that “no person shall be entitled to vote at any annual 
election held for the officers of the city of Orlando unless 
such person shall have registered with the City Clerk at 
least ten days prior to such annual election,” and further, 
that the “clerk shall open the books at least thirty days 
before any annual election, and shall kee; the same open 
until ten days previous to such election.” The petition 
also represents that there will be held in said city, 
on the 31st day of July, A. D. 1886, an annual election of 
city officers for the ensuing year, and as to issuing city 
bonds for the purpose of constructing public school build- 
ings; and that the clerk refused on such application to 
register the appellee. The answer of appellant states 
that he refused to register appellee because he had not reg- 
istered with the Clerk of the Cireuit Court of Orange 
county, and on account of his refusal to swear or affirm 
that he was duly registered as required by the constitution 
and laws of Florida. It admits that the appellee possesses 
all the qualitications of a voter, except that he has not reg- 
istered with the clerk of the Circuit Court of the county. 

Section 8 of the act providing for the incorporation of 
cities and towns, approved February 4, 1869, provides that 
“no person shall be a qualified elector at any municipal 
election in this State who shall not have attained the age 
of twenty-one years, shall not have resided within the 
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State twelve months and within the corporate limits of the 
town or city six months immediately preceding the said 
election, and who shall not have duly registered as required 
by the constitution and laws of this State, and by this act, 
(the word section is improperly substituted for the word act 
in McClellan’s Digest, sec. 13, p. 248,) and section 9 gives 
power to the town council to establish rules and regula- 
tions for the annual registration of voters at the annual 
election of officers. 

When the above statute was enacted there was in force 
a statute (§§7 and 8, chapter 1625, approved August 6, 
1868,) under which the Clerk of the Circuit Court could 
at any time, save the six days preceding any election, reg- 
ister persons having the qualifications of State and county 
electors in the county registration books. In 1877 these 
sections were repealed, and there was enacted in their place 
section 2 of chapter 3021, (secs. 19 and 20, p. 490, McClel- 
lan’s Digest,) which was construed by this court in the case 
of The State ex rel. vs. County Commissioners of Sumter 
county, 20 Fla., 859, to provide that such registration can 
only be made between the first Monday of October and a 
period ten days before the holding of a general election in 
the same year, and that registration at any other time, or 
in any other manner, is not legal. 

The question argued at the bar, is the constitutionality 
of the above act of 1869, in so far as it requires registra- 
tion in the county books as a condition precedent to voting 
at a municipal election. Section 6 of Art. 14, of the State 
Constitution, provides that “the Legislature, at its first 
session after the ratification of this Constitution, shall, by 
law, provide for the registration by the Clerk of the Cir- 
cuit Court in each county ot all the qualified voters in such 
county, and for the returns of elections, and shall also pro- 
vide that after the completion, from time to time, of such 
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registration, no person not duly registered according to 
law shall be allowed to vote.” The qualifications as to age 
and residence prescribed by section 1 of the above article 
are 21 yearsas to the former, and 12 months in the State and 
.8ix months in the county as to the latter. 

The purpose of a registration law is the ascertainment 
of who are the persons qualified to vote, and the registra- 
tion lists are the legal and authorized evidence of what 
persons are entitled to vote. Where legislation does 
give reasonable opportunity to register, registration is 
as much a pre-requisite to voting as anything else is. Clos- 
ing the books a short period before the day of election is 
not objectionable, particularly where those who will be of 
age on election day are,allowed to register before the 
books are closed. A registration law which, however, does 
not give to those persons who may, at an approaching elec- 
tion, have the requisite age and residence to entitle them to 
vote, an opportunity to register, cannot be held to affect their 
right to vote. The act of 1877 has made no such provision 
for registration as to municipal elections held subsequent to 
a general election in the county where the municipality is 
located, and there is nothing in the act of 1877 which in- 
dicates that the provisions of the municipal act of 1869, as to 
registration in the county, were in the contemplation of the 
framers of the former statute. The result of all this is, 
that the law governing registration in the County Clerk’s 
books does not give to appellee the opportunity to comply 
with the requirement of section 8 of the act of 1869 as to 
registration in such books. He has all the qualifications of 
age and residence necessary to entitle him to vote, and if he 
is not permitted to do it, it is the fault of the law, and not 
of himself. He became a resident of Orlando after the last 
general election held in Orange county, under the act of 
1877, took place. We take judicial notice that such elec- 
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tion was held in November, 1884. When the registration 
for the Constitutional Convention of 1885 took place in 
April of that year, under the special act of 1885, he was not 
entitled to register in the county books because he had not 
been in the county six months. It had been, when he ap- 
plied for registration, nineteen months since registration, 
under the act of 1877,and fifteen months since registration 
under the special act of 1885 was legally possible. Though 
he has been a citizen of the State, county and city eighteen 
months, he has bad and, under the act regulating county 
registration, can have no opportunity to register in the 
county books. The consequence is that as to the munici- 
pal election at which he desires to vote, there is no law 
affording him an opportunity to register in the county 
books, and the requirement of the municipal act of 1869, 
as to registration in the county books for this election, is one 
which the laws of the State now offer persons situated like 
the appellee no means of complying with, and it must be 
held as inoperative. The Legislature cannot do indirectly 
what it cannot do directly. Indirectly in form, yet clearly 
in fact, the requirement of the act of 1869 would, under 
the provisiens of the act of 1877, be, that to vote at the 
election to be held in Orlando the relator must have been 
a citizen of Orange county six months before the elec- 
tion day in November, 1884, or six months before the elec- 
tion day, in the spring of 1885, for a Constitutional Conven- 
tion. 

The requirement of section 8, act of 1869, as to registra- 
tion in the county books is one prescribing the evidence of 
a voter’s qualifications. We do not mean to say that as the 
registration law of 1868 stood when the law of 1869 was 
passed that such requirement was unconstitutional, but as 
the act of 1877 abrogates the then existing provisions of the 
act of 1868, and gives no reasonable opportunity to the ap- 
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pellee to register, we think the provision of the act of 1869 
in question has been rendered inoperative, and that regis- 
tration in the municipal books which is authorized by stat- 
ute (sec. 9 of the municipal act) and the city ordinance, is a 
sufficient registration or evidence of his legal qualifications 
as a voter to entitle him to vote at the municipal election. 
Cooley’s Const. Lims., pp. 601, 604; Capen vs. Foster, 23 
Am. Decisions, 632, and notes; People vs. Canady, 73 N. 
C., 198; Page vs. Allen, 58 Penn. St., 388. 
Judgment is affirmed. 








BensaMin S. Lippon eT AL., APPELLANTS, vs. HARTWELL 
Hopnett, APPELLEE. 


1. The record in the volume kept for that purpose at the General 
Land Office at Washington, of a patent for land executed in the 
manner prescribed by law, or a lawful exemplification of such 
record, is evidence of the same dignity as the patent itself. 


2. The statutory provisions in force November 1, 1830, and prescribing 
the manner in which a patent of the United States for land should 
be signed and countersigned, requiredt that it should be signed 
by the President and countersigned by the Commissioner of the 
General Land Office. 


3. The act of March 3, 1843, (sec. 2470 of U. S. Revised Statutes, ) pro- 
vides that literalexemplifications of any records shall be deemed 
of the same validity in all proceedings, whether in law or equity, 
wherein such exemplifications are adduced in evidence, as if the 
names of the officers signing and countersigning the same had 
been fully inserted in such record: Held, That the record to 
prove a valid patent must show the signing and countersigning 
by the above officers, but the names need not have been fully 
inserted in the record ; if partially inserted in the record it will 
be presumed that they fully appear in the patent. 


4. An exemplification of the record of a patent under the above act of 
March 3, 1843, was offered in evidence. The concluding portion 
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of the record as shown by the exemplified copy is as follows : 
‘In testimony whereof, I, Andrew Jackson, President of the 
United States of America, have caused these letters to be made 
patent and the seal of the General Land Office to be hereunto af- 
fixed. Given under my hand at the city of Washington, the first 
day of November, * * * 1830. * * + By the President, 


A, J. ‘*#. H., Commissioner of the 
General Land Office.”’ 


Its admission in evidence was objected to because there was no 
testimony that the original of such patent was signed, or that 
there was any omission to sign the record, and the objection was 
sustained. Held to be error, and that the court should have 
taken judicial notice of who were President of the United States 
and Commissioner of the General Land Office at the date of the 
patent ; and that the initials of their names appearing on the re- 
cord was presumptive evidence that they appeared in full in the 
patent. 


. Exemplifications of records of the General Land Office, under the 


hand of the Commissioner thereof and the seal of the office, are 
admissible in evidence in the courts of this State, independent of 
legislation in aid thereof. 


. Where the United States has sold and patented land according to 


the official plat of a previous surve *, a subsequent survey mak- 
ing a different location of the land called for by the descriptive 
numbers in the patent, does not affect the location of the land 
patented. Any sale made by the patentee or his successors, 
either before or after the second survey, and describing the 
land by numbers, is presumptively according to the original 
survey. 


Where, in an action of ejectment, each party’s claim of title to the 


land is upon the the theory and assumption that the United 
States has parted with the title thereto, but no patent or other 
record evidence thereof is introduced, and the question is when, 
or according to which one of two surveys, made about 
twenty-five years apart, the government sold, an ancient deed, 
conveying part of the land, and to the genuineness of which there 
was no objection, had been introduced in evidence, subject to 
the jury’s determination as to whether the grantee and one of 
the subscribing witnesses were the same person, it was error 
in the Circuit Judge, in charging the jury to exclude the deed 
from the consideration of the jury because the party introduc. 
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ing it had not connected his title with it. If the jury believed 
that the grantee had not subscribed as one of the two witnesses, 
the deed was admissible to be considered, with the other evi- 
dence of acts of private ownership of the land, as to when or 
according to which survey the land was suld. 


8. In cases of mistake as to the true line between adjoining lands, the 
real test as to whether or not a title will be acquired by a hold- 
ing for the period of seven years is the intention of the person 
holding beyond the true line. If such occupation is by mere 
mistake, and with no intention upon the part of the occupant to 
claim, as his own, land which does not really belong to him, but 
he intends to claim only to the line, wherever it may be, the 
holding is not adverse. If, however, the occupant takes posses- 
sion, believing the land to be his own up to the mistaken line, 
and claiming title to it, and so holds, the holding is adverse. 
The intent to claim title up to the line is an indispensable ele- 
ment of adverse holding; the claim of right must be as broad 
as the possession. Simple acquiescence in, or lying by without 
objection, for the statutory period, in case of such adverse hold- 
ing, will bind the party so lying by to the line, though not the 
true line. 

9. Where, looking at the whole testimony, the clear effect of it is con- 
trary to the verdict, a new trial will be granted. 

10. Possession need not be undisputed to be adverse. 


11. Where possession is proved to be adverse to the true owner, and 
there is nothing in the testimony to show that the possession has 
not been held in right of the person holding or claiming ad- 
versely, it is not necessary for such person to prove that he 
claimed to hold ‘‘ against the whole world.” * 


Appeal trom the Cireuit Court for Jackson county. 


The action is ejectment for the recovery of certain tracts 
and parcels of land in the above county, viz: “ Thirty acres 
of land, being a strip or parcel of land being situated and 
extending across trom north to south two hundred and 
twenty yards wide from the western boundary of the fol- 
lowing sub-divisions of sections, namely: the SE quarter 
of sec. 20, and NW quarter of NE quarter of sec. 29, all of 
T. 3, R. 7, and also all the land west of, contiguous to, and 
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adjoining said sub-divisions of sections, and which, until 
during the month of January, A. D. 1884, was enclosed by 
a fence on the western side of the field upon the place 
known as the Larkin Davis place, and which, until during 
said month, was in the possession of plaintiffs and occupied 
by plaintiff, Francis B. Liddon.” . 

The defendant pleaded not guilty. The other facts are 
stated in the opinion. 


Liddon § Carter for Appellants. 
John W. Malone for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court: 


This is an action of ejectment instituted by Benj. S. Lid- 
don, Francis B. Liddon and Thomas B. Liddon, appellants, 
in Jackson Circuit Court in July, 1884. There was a ver- 
dict for the defendant, and judgment having been entered 
thereon the plaintiffs appealed. 

I. The first alleged error is the retusal of the Circuit 
Judge to admit in evidence certain certified copies of pat- 
ents from the General Land Office of the United States 
oftered by plaintiffs. 

Upon the trial the plaintiffs read to the jury without ob- 
jection a deed dated October 12, 1877, from Isaac H. Stone 
to Benjamin 8S. Liddon, conveying in tee the N W } of the N 
E tof see. 29, T. 3, R. 7, N and W,and a deed dated May 21, 
1881, trom William L. Davis to Benjamin 8S. Liddon and the 
other plaintiffs conveying the SE } of section 20, T. 3, 
R. 7, N and W, and a deed dated July 10, 1884, from B. 
S. Liddon to the other plaintiffs, and each of them, for an 
undivided third interest in the said NW } of NE } of sec- 
tion 29. F. B. Liddon, one of the plaintiffs, then testified 
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in their behalf that he had made diligent search for the 
original patents to the lands claimed by the plaintifis, that 
W. L. Davis, the grantor above named, was dead, that wit- 
ness went to the house of his heirs and asked them for the 
patents, they looked for the papers and brought witness a 
lot which they said were all they had, and he looked care- 
fully among them but there were no patents; he “ only 
found the old deed from W. 8. Stone to H. D. Stone,” re- 
ferred to hereafter. The plaintifts then offered in evidence 
the two certified copies of patents, and they were objected, 
to because there was no evidence before the court that the 
originals of such patents were signed or that there was any 
omission to sign the record. The objection was sustained, 
and the copies were excluded. To this ruling the plaintiffs 
excepted. These copies of patents are each from the United 
States to Jeremiah Loftin, his heirs and assigns. One re- 
cites that he has deposited in the General Land Office of 
the United States a certificate of the Register of the Land 
Office at Tallahassee, whereby it appears that full payment 
has been made by him according to the provisions of the 
act of Congress of April 24, 1820, (giving its title) for the 
west half of the SE } ot section 20, in T. 3, N, R. 7, W, in 
the district of lands offered for sale at Tallahassee, in the 
Territory of Florida, according to the official plat of the 
survey of said land returned to the General Land Office, 
which said tract has been purchased by the said Loftin, 
and grants the said lands to Loftin and his heirs. The 
other has the same recitals and is to the same effect except 
that it is for the W 3 of the NE } of sec. 29, in the same 
township and range. The one is based on Certificate No. 
2885 and the other on Certificate 2887. Each bears the 
same date, November 1, 1830. The conclusion of each is as 
follows: “ In testimony whereof, I, Andrew Jackson, Pres- 
ident of the United States of America, have caused these 
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letters to be made patent and the seal of the General Land 
Office to be hereunto affixed. Given under my hand at the 
City of Washington the first day of November in the year 
of our Lord one thousand eight hundred and thirty, and of 
the independence of the United States the fifty-fifth. 

“« By the President, A. J. 

“ H. H., Commissioner of the General Land Office.” 

One patent appears from the exemplification to have 
been “recorded, vol. 7, page 297,” and the other in the 
same volume,'p. 299. 

The certificate to one of these copies so offered in the 
evidence is by L. Harrison, Acting Commissioner of the 
General Land Office, under date of March 18, 1885, and 
the other is by W. A. Sparks, Commissioner of the General 
Land Office, under date of May 5, 1885, and each certifies 
under the seal of the office that the annexed copy of patent 
in favor of Jeremiah Loftin, founded on Tallahassee, Florida, 
cash entry, (giving number as above,) “ is a true and literal 
exemplification from the record in this office. The record of 
the patent in this case was omitted to be signed as required by 
law, but section 2470, revised statutes of the United States, 
provides that literal exemplifications of any records which 
have been or may be granted * * * shall be deemed 
of the same validity in all proceedings, whether in law or 
in equity, wherein such exemplifications are adduced in evi- 
dence, as if the names of the officers signing and counter- 
signing the same had been fully inserted in such record.” 

In addition to said section 2470 it is provided by sec- 
tion 891, Rev. Stats. U. 8., (sec. 7, act July 4, 1836,) that 
copies of any records, books or papers in the General Land 
Office, authenticated by the seal and certified by the com- 
missioners, shall be evidence equally with the originals 
thereof and (act March 8, 1843,) literal exemplifications of 
any such records shail be held, when so introduced in evi- 
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dence, to be of the same validity asif the names of the of- 
ficers signing and countersigning the same had been fully 
inserted in such record, and by section 2469, R. S., it is 
made the duty of the commissioner to certify such copies 
as may be applied for to be used in evidence in courts of 
justice. In a case like the one before us a patent is the 
instrument which passes the title of the’ United States to 
the land it covers. The legislation of the general govern- 
ment has prescribed the manner in which a patent shall 
be executed, and these provisions are held by the Supreme 
Court in such cases to be mandatory. Theact in force No- 
vember 1, 1830, the date of the alleged patents to Loftin, 
provided that they should be under the seal of the General 
Land Office and be signed by the President of the United 
States, and countersigned by the Commissioner of the 
General Land Office. Actof April 25, 1812, chap. 68, sec. 
8, p. 717, Vol. 2, U. 8. Statutes at large. Legislation sub- 
sequent to November Ist, 1830, provides that the Presi- 
dent's signature might be made by a private secretary, and 
that the countersigning should be by the Recorder of the 
General Land Office. Sec. 6, p. 111, and sec. 2, p. 417, 
Vol. 5, U. S. Stats. The patent is, in a case like this, 
where the government has been the owner of the land, 
the grant itself; (McGarrahan vs. Mining Co., 96 U.S., 
316; Langdeau vs. Haynes, 21 Wall, 521,)and the record of 
the patent in the land office, though it is not the grant it- 
self, is, under the statutes, evidence of the grant. The pur- 
pose of such record, if intended at all as constructive notice, 
was not intended for notice alone, but also for the preserva- 
tion of evidence of the grant, preservation of the contents 
and form of the grant, or to show that an instrument such 
as is there copied has been prepared for issue. The record 
is evidence, of equal dignity with the patent, o: the grant, 
because it isa copy of the patent and has been made by 
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law, “ evidence equally with the originals thereof.” The ° 
same defects as to contents or signatures which, if appear- 
ing on the face of the patent would invalidate the grant, 
will, barring the effect of the act of 1843, it appearing on 
the face of the record, have a like eftect on the grant. 
Signing and countersigning are essentials and the ab- 
sence of either appearing, either upon the patent if it is 
adduced, or upon the record if it, or a transcript there- 
from, is alone relied upon to show the grant, will be fatal. 
It was not the purpose of the act of March 3, 1843, (secs. 
891 and 2470, Rev. Stats.) to do away with either. “ The 
record to prove a valid patent must still show that these 
provisions of law were complied with.” McGarrahan vs. 
Mining Co., supra. The evident occasion of the act of 
1843 was that there had been in recording patents omissions 
to enter in full the names of the officers signing or 
countersigning, but neither the occasion nor the pur- 
pose of the act seems to have been to cure any 
defect in the original patent, or that any such de- 
fects were within the contemplation of the law makers. 
They were dealing with detective records of valid patents. 
Dealing thus, it would seem that when they said that lit- 
eral exemplification * * shall “be deemed and held to be 
of the same validity in all proceedings whether in law or in 
equity, * * as if the names of the officers signing or coun- 
tersigning * * had been fully inserted in such record,” 
they meant that where there was an imperfect entry of a 
signature that it should not impair the effect of the record 
or exemplification as evidence of the grant. “ The 
names,” says Chief-Justice Waite, “ need not be tully in- 
serted in the record, but it must appear in some form that 
the names were actually sig.:ed to the patent when it issued. 
If they are partially inserted in the record it will be pre- 
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- sumed that they fully appeared in the patent, but no such 
presumption will be raised if no signature is shown by the 
record.” We do not perceive, nor is it contended, that the 
imperfect record could not be legalized to the extent it has 
been by this statute. Sinclair vs. Learned, 51 Mich., 335, 
845 ; City of Jacksonville vs. Basnett, 20 Fla., 525. 

Is there such a partial insertion of the names of the Pres- 
ident and the Commissioner of the General Land Office in 
the record, as shown by the exemplification before us, as 
enables us to presume that they appeared in full in the orig- 
inal patents? We take judicial notice ot the fact that An- 
drew Jackson was President of the United States on No- 
vember Ist, 1830, the date of the patents in question. His 
name appears as such in the body of the alleged patents. 
The letters A. J. are unquestionably the initials ot the 
vame Andrew Jackson. We take moreover judicial notice 
that at this time Elijah Hayward was Commissioner ot the 
General Land Office. 1st Greenleaf on Evidence, §$6, 479, 
503; Mangum vs. Webster, 7 Gill, 78; Burrow vs. Brown, 
59 Texas, 457; Himmelman vs. Hoadley, 44 Cal., 213 ; 
People vs. John, 22 Mich., 461. There is no officer whose 
official acts are more intimately connected with the 
property rights of the people of this country than the 
Commissioner of the General Land Office. H. H. are the 
initials of the name Elijah Hayward. These initials of the 
President and the Commissioner appear in the record as 
stated by the exemplification. The purpose of the statute 
of 1843 was to cure cases of defective records. 

The assumption that these initials are an imperfect re- 
cording of the full names for which they stand is not only 
consistent with common seise and within the occasion call- 


ing for the enactment of the statute, but the contrary of 


this assumption presumes that the record is a fraud, and 
that the .ecording officer instead of dving imperfectly his 
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duty in recording patents which had been duly signed, re- 
corded fraudulent patents which had never been signed at 
all, or, if we say that A. J. and #. H. do not stand for the 
names suggested, that patents signed by others, wrongfully 
assuming such high offices, were put upon record. 

The vbjection that there was no evidence before the court 
showing either that the originals of such patent were 
signed, or that there was an omission to sign the record, is 
not tenable. The exemplification before us is, in view of 
what it contains and the statute authorizing its admission 
as testimony, prima facie evidence ot the former, and con- 
clusive evidence of the latter fact so far as a recording of 
the names in full is concerned. The presumption made 
by the exemplification as to the former will stand until 
overcome by proper proof. As against these objections we 
think the papers were admissible and that the Judge erred 
in excluding them. 

The exemplifications from the General Land Office con- 
sidered apart from their effect were clearly admissible in 
evidence, independent of any legislation in this State, 
upon the doctrine of Doe vs. Ree, 13 Fla., 602, and Sim- 
mons vs. Spratt, 20 Fla., 495 ; Greenleaf’s Ev., §§483, 484. 
See also Barton vs. Murraine, 27 Mo., 237; Patterson vs. 
Winn, 5 Peters, 233 ; Gregory vs. McPherson, 13 Cal., 
562. 

II. The second assignment of error is the admission of a 
certified copy of a survey, T. 3, N, R. 7, W, made in De- 
cember, 1850, by Henry Wells, Deputy Surveyor, and ap- 
proved January 28, 1852, by B. A. Putnam, then U. 8. 
Surveyor-General for the District of Florida. Upon the 
face of this survey it appears that: “The unfinished part 
of the traverse of the lake was surveyed ; and the follow- 
ing section lines: S and E lines of sec. 2, S and E of sec. 
8, S and E of sec. 4, 8 and E of sec. 9, and all west of the 
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west boundaries of sections 4, 9, 16, 21, 28 and 23, includ- 
ing their west boundaries, were resurveyed in the month of 
December, 1850, by Henry Wells, Deputy Surveyor.” 
The copy is a literal exemplification certified by the Com- 
missioner of the General Land Office. 

The objection over which it was admitted, was that “the 
survey was not made in accordance with the laws of the 
United States in such cases wade and provided.” 

Our views as to this objection and the ruling thereon 
will be set forth at the foot of the 5th paragraph of this 
opinion. 

III. The third error assigned is that portion of the 
charge excluding from the consideration of the jury a deed 
dated July 26, 1843, and purporting to be from Wm. D. to 
Hannah D. Stone, conveying the SE} of sec. 20, in the 
district of lands offered for sale by the United States at 
Tallahassee. 

- The deed is signed by both parties with their initials 
and one of the signatures of the two is “ H. D. Stone.” It 
was objected to on the ground that the witness and grantee 
appeared to be the same person. The judge decided that 
it ought to go to the jury, and if they should find upon in- 
spection that the witness and grantee were the same person 
then it should not be considered in evidence, but that other- 
wise it should be. Subsequently in charging the jury the 

‘ judge instructed them as follows: “ This deed has been ad- 
mitted in evidence with defendant’s consent subject to your 
determination as to whether the H. D. Stone who signs 
it as a witness is the same H. D. Stone who signs it as 
grantee. If it should appear to you from inspection of the 
deed that the grantee, H. D. Stone, and the witness, H. D. 

Stone, are one and the same person, then yuu are not to 
consider this at all; but upon consideration, as it is not 
claimed by the plaintiffs that there is any other deed in 
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their chain of title connecting plaintiffs with the grantee 
in this deed, I withdraw it entirely from your considera- 
tion and you will ignore it in making up your verdict.” 

It is a fact that the grantor and grantee both appear to 
“ have signed the deed as parties thereto. 

The mere fact, under the circumstances of this case, that 
the surname and initials of one of the witnesses are the 
same as those of the grantee is not of itself prima facie evi- 
dence that the grantee was the person who subscribed as a 
witness. Bennett vs. Lebhart, 27 Mich, 489. If, however, 
the signatures appeared to be in the same hand-writing or 
there was anything else upon the face of the deed tending 
to show that the same person signed the two signatures, it 
was a question for the jury to decide whether or nut the 
(ho grantee did subscribe as a witness. Parol evidence would 
have been admissible to prove that he did so sign, and tes- 
timony could have been used to show that the signatures 
were in the same hand-writing. If, however, it had been 
stated upon the face of the instrament that he did so sign, 
the court could properly have excluded the deed. 

If no objection was made to the genuineness of the deed, 
we think it should have been left to the consideration of 
the jury, (if they believed from the appearance of the sig- 
natures that the grantee was not one of the witnesses) as a 
circumstance evidencing the fact that title had passed from 
} ) the United States before the approval of the Wells survey. 
In the absence of the exemplification of the patents it 
was a circumstance to be considered with the other testi- 
mony of acts of private ownership of the land as to when 


title did pass or which survey controlled, neither party 
denying that the title was out of the government. It was, 
of course, not evidence that the title had passed from the 
government. With the exemplification in evidence the 
exclusion of this ancient dvcument would have been imma- 
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terial, and its introduction unnecessary if not improper, but 
in view of the fact that the copies of patents were excluded 
we think it was a circumstance showing the exercise of 
private ownership at its date. It was over forty years old 
and found in the possessivn of the heirs of the grantor of ) 
the plaintiffs of the land in section 20. 

IV. The fourth error assigned is to the charge: “ Unless 
the plaintifts’ deeds, or some of them, are of a date anterior 
to the approval of the survey of 1852, made by Henry 
Wells, then the survey by Henry Wells will bind the par- 
ties to this suit as to the location of the divisions of sub- 
divisions of sections of land mentioned in the declaration.” 

This is not the entire paragraph ot the charge upon this 
subject. A part of the last sentence is omitted, to-wit: the 
words “ unless they connect their title to one prior to that 
survey.” These words follow after the word “ declara- 
tion.” 

If the United States sold these lands prior to the 
approved survey by Wells then the sale must have 
been according to the Hays and Drake survey. Upon 
such assumption, the location is controlled by thie 
Hays and Drake survey, and if there is any diflerence 
between it and the Wells survey the latter does not define 
the land really sold. Johnson vs. Jones, 1 Blk., 210; 
Slack vs. Orillion, 13 La., 56; s.c.,33 Am. Dec.,551. Assum- 
ing a sale by the United States prior to the Wells survey i ) 
then any conveyance by the immediate grantee of the U. 
S. or his successors, whether made before or after the Wells 
survey, is presumptively according to the Hays and Drake 
survey, unless the conveyance is expressly according to the 
Wells survey. Any other construction would, as these 
surveys differ in the manner indicated in a subsequent para- 
graph, lead to the entirely illogical result of the original 
grantee or some one of the successive grantees conveying 
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land varying in its location from that conveyed to him. 
The theory of this suit admits the title to be out of the 
United States ; the defendant, as well as the plaintiffs, claims 
legal title to the land in controversy. Neither one relies 
solely upon mere possessory title. Our conclusion is that the 
charge is upon an erroneous theory and should not have 
been given. 

V. The fifth assignment of error is upon the following 
charge: “ On the question of acquiescence in boundaries I 
charge you that it must not be a simple acquiescence or 
lying by without objection for the statutory period of seven 
years, but such an active acquiescence as will amount to 
an agreement. By this I mean that mere passive acquies- 
cence is not sufficient to bind a party to a boundary line 
claimed by another.” 

In Doggett vs. Wiley, 6 Fla., 482, it was held that where 
parties having an interest in a common boundary, as own- 
ers of grants adjoining agree to a dividing line, and espe- 
cially where a town is laid out by commissioners predicated 
on such agreement, and the property is held thereunder for 
a great number of years, this is conclusive as against them 
and those holding under them, and parol testimony is good 
and admissible to prove such agreement. The facts were 
that upon laying out the present city of Jacksonville about 
1824 a discussion or controversy arose between Brady, the 
owner of the Maestre Grant, and Hart, owner of another, 
as to where the dividing boundary was, and it was finally 
settled by agreement as running from a certain tree on the 
St. Johns river; whereupon the commissioners proceeded to 
lay off the town, Brady and Hart each giving half of Market 
street and the former’s lands lying on the one side and 
those of the latter on the other side of the street. Parol 
testimony was used in proof of the discussion and agree- 
ment. See also Jackson vs. Dysling, 2 Caines’ Repts., 198. 











456 SUPREME COURT. 





Benjamin 8. Liddon et al. v. Hartwell Hodnett—Opinion of Court. 











There is no other decision of this court upon this ques- 
tion. 

The cases relied upon by the appellee are Morse vs. 
Churchill, 41 Vermont, 649; Worcester vs. Lord, 56 Me., 
265 ; Howard vs. Reedy, 29 Ga., 152; Gates vs. Butler, 
3 Humph., 447; Grube vs, Wells, 34 Iowa, 148; Church 
vs. Burghardt, 8 Pick., 328; Brown vs. Cockerell, 33 
Ala., 45. 

In Morse vs. Churchill, an action of trespass guare clau- 
sum fregit, joining owners having a well defined and recog- 
nized straight line between their lands built together a zig- 
zag slash‘fence wherever they could build the cheapest and 
easiest, following rocks and ledges where they could do so 
and not pretending to build on the true line, it was held 
that possession to such zigzag slash fence would not be 
available to either owner to gain title beyond the true line; 
nor to their grantees, except under a claim of ownership. 
That the presumption that ),ossession was adverse may be 
rebutted by proof that in its origin it was permissive; and 
that sometimes the condition of the property and the cir- 
cumstances accompanying the occupancy itself will rebut 
the presumption that it was adverse or under a claim of 
right. There being a rail fence on a portion of the true 
line and the zigzag slash fence diverging in places from 
the true line, apparently for convenience only, it was held 
that a referee or jury trying the case might properly infer, 
under the circumstances of the case, that occupancy between 


the straight true line and the slash fence was not under 
claim of title. “ Fora distance of 60 or 70 rods the rail 
fence on the true straight line would indicate,” says the 
court, “that the adjoining proprietors claimed only to 
thet line through the whole distance of the adjoining 
lands.” 

The case «f Worcester vs. Lord is similar in principle to 
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the above, and the fence was where the controversy arose a 
“brush or lop fence.” It was held that it was not the in- 
tention of their statute to make the “ possession, occupation 
and improvement ” therein described conclusive evidence of 
disseisin and a bar to the true right of the owner, but only 
“sufficient” evidence of the adverse interest of the party 
holding it, in the absence of other testimony establishing its 
true nature; and what evidence will overcome such “ suffi- 
cient” evidence and establish the true character of the 
possession, is discussed. Dow vs. McKinney, 64 Me., 138. 

The ruling in Howard vs. Reedy, as stated in the head- 
note, is that a possession originating in and continued under 
a mistake or misapprehension as to the true line which di- 
vides two lots of lands will not ripen into a statutory title. 
It is said ot the defendant, in the opinion, “he never did 
claim title to but one-half of the lot. On the contrary, 
alter he bought he recognized the paramount title of Reedy. 
He agreed, when he reset his fence, to put it upon the true 
line, aud ascribed to his overseer the fault of tailing to do 
so.” Verdict for the plaintiff, Reedy, was sustained, as 
there was “ prool’ sufficient to sustain ”’ it. 

Iu Gates vs. Butler, the opinion upon this point is as 
follows: The proof made it clear as to possession of part 
of the land for more than seven years, that it was not the 
purpose and the intention of the plaintiff to take or keep 
possession of any of the land in controversy; that the 
fence supposed to include some of it was intended by the 
plaintiff, or by those under whom he claimed, to be placed 
on the boundary, and was believed by parties to be upon 
said line. The proof made it most probable that it was 
in fact upon the partition line. Under these circumstances 
the court charged that the accidental and unintentional en- 
closure of a small part of the land for seven years would 
not vest a valid title in the owner of the inferiur grant so 
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as to enable him to recover against those claiming under 
the superior grant, and judgment was affirmed. 

In Grube vs. Wells, the doctrine held is that the statute 
ot limitations is not available as a defense in an action of 
right, unless the defendant has held possession of the land for 
thestatutory period undercolor of titleor claimof right; that 
mere possession is not sufficient. The quo animo or inten- 
tion with which the possession was taken and held by the 
defendant is an essential consideration. It must be shown 
that he intended to hold in hostility to the true owner. 
The facts relied upon to constitute adverse possession can- 
not be presumed, but must, in all cases, be strictly proved. 
The claim of right must be as broad as the possession and 
hence where a defendant’s claim is limited to a lot of a cer- 
tain number, but his possession extended to and covered a 
part of an adjacent lot embraced in his enclosure, it was 
held that this did not amount to an adverse possession of 
the latter. A mere belief that the lot which detendant 
‘claimed extended to the limits of the enclosure, is not equiv- 
alent to a claim of title or right, and therefore not suffi- 
cient to constitute adverse possession. Defendant’s enclo- 
sure was. of twenty-five years standing, and she and her 
grantee had had actual possession for this period, and plain- 
tift’s lot had been unenclosed most of this time. The ver- 
dict for the plaintiff was sustained. 

In Church vs. Burghardt, the parties were in possession 
of adjoining lots under different titles. The dividing line 
which was first laid out in 1734, was a straight line. A 
crooked fence was erected more than fifty-eight years be- 
fore the trial and included on the Burghardt side a part of 
the other lot ; but the owners of the two lots occupied re- 
spectively up to this fence for more than thirty years. The 
plaintiff recently had erected a fence on the straight line, 
which the defendant tore down. The action was trespass 
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quare clausum fregit, and the question was whether evidence 
of acts and declaration of the parties since the expiration 
of the thirty years was admissible to show that the old 
fence was built tor mutual accommodation without any 
view to title, and that the occupation was not adverse, and 
it was held that they were admissible to show the nature 
of the occupancy and rebut the presumption of adverse 
possession. There was, however, judgment according to 
the verdict. 

In Brown vs. Cockerell, it was held that if two cotermi- 
nous proprietors of land agree upon a dividing line and 
jointly construct a dividing fence in accordance with that 
agreement, and oceupy up to that fence, their possession is 
adverse to each other, and, if continued for the time pre- 
scribed by the statute of limitations, ripéns into a perfect 
title; but where a dividing fence is run beyond the true line, 
whether from inadvertence, ignorance or convenience on 
the part of the owner, and with no intention to claim up to 
it as the dividing line, his possession is not adverse to the 
adjoining proprietor, nor can it, when accompanied by acts 
of ownership and continued for the statutory period, per- 
fect title as against such adjoining proprietor; and 
that where a title has once vested by adverse possession 
in one of the adjoining proprietors it will uot be 
divested by a subsequent parol agreement to have their 
boundary linesurveyed, but such agreement is a matter for 
the consideration of the jury in determining the question of 
adverse possessisn. “It,” says the opinion, “a party occu- 
pies land up to a certain fence, because he believes it to be 
the line, but having no intention to claim up to the fence if 
it should be beyond the line, an indispensable element of 
adverse possession is wanting. The intent to claim does 
not exist, and the claim which is set up is upon the condi- 
tion that the fence is upon the line. Or if the fence is put 
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over the line from mere convenience, the occupation and 
exercise of ownership are without claim of title and the 
possession could not beadverse.” In the same opinion, after 
stating that where two coterminons proprietors build by 
consent a fence as a dividing line between them and occu- © es \ 
py up to it, the intention to claim would be manifest and 
the possession adverse, it is said: * The law would be the 
same if one of the coterminous proprietors should build a 
fence as the dividing fence,and should occupy with a claim 
manifested by words or acts, that such was the line up to 
which his land extended.” 

There is nothing in these authorities, cited by coun- 
sel for appellee, to sustain the view that simple or 
passive acquiescence is not sufficient. The fact that 
there may have been in any of these cases an agree- \ 
ment or affirmative acts upon plaintiff’s part amounting to 
an agreement does not establish that there must be an ex- 
press agreement or such affirmative acts in all cases. These 
cases are valuable as showing what must be the nature or 
character, and purpose or intent, of the occupancy acqui- 
esced in. The intention of the occupant to claim title or to 
claim adversely is made, as in the above cases cited for ap- 
pellee, the crucial test by other authorities, of the result of 
his holding in case of mistake as to the true dividing line. 
In Missouri it is held that possession by adjoining proprie- 
tors of land up to what they both erroneously supposed to ) 
be the true dividing line between them, with no intention . 
on the part of either to claim beyond the true line, will not 
work a disseisin in favor of either proprietor of the land so 
erroneously occupied by him; (Houx vs. Balteen, 68 Mo., 
84,) and in Wellbrum vs. Ballen, ibid, 164, that if one 
takes possession ot land of another, believing it and claim- 
ing it to be his own, his possession is adverse; and that it is 
only where he occupies by mistake and with no intention 
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of claiming anything that does not belong to him, that it 
is not adverse; and in Tanner vs. Kellog, 49 Mo., it is said 
* * *. There can be no disseisin without intention, and 
in this case without claim of title, and the question is 
whether the party in possession only intends to hold to the 
true line, wherever it may be, or whether he makes his claim 
and intends to hold to the specific line that bounds his pos- 
session. The mere fact that he claims that line to be the 
true one cannot negative the intention and make him hold, 
if mistaken, under the opposing claimant; although in the 
absence of evidence of intention to hold adversely the pre- 
sumption would be that he designed to hold only to the true 
line. See also Turner:vs. Baker, 64 Mo., 218. In Abbott 
vs. Abbott, 51 Me., it is said that “ mere occupation by in- 
advertence or mistake without any intention to claim title 
may not be a disseisin; as where a fence is erroneously 
erected on the dividing line. 31 Me., 345; 3 Greenleaf, 
126. But if in such case there is an intention to claim title 
to the land occupied, though the line is fixed by mistake, 
it isa disseisin. 20 Me., 205; 8 Cowen, 439; 25 Ver., 
316. * * The intention which is necessary is an inten- 
tion to claim title.” * “If the occupation is not accom- 
panied by a claim of title, in fact, but is merely an inad- 
vertence or mistake as to the extent ot the land without in- 
tention to claim tu the extent of the occupation, but only 
to the bounds described in his deed, then there is no bar, 
but on the contrary if he does claim title of the land oceu- 
pied he is entitled to hold it. Hitchins vs. Morrison, 72 
Me., 381. Where S. received a deed for a lot of land, but 
took possession of an adjoining lot claiming it as his own, 
and that pussession was continued by him and his succes- 
sors, with that claim, for more than twenty years, it was 
held that such possession had ripened into a title, though it 
appeared that there was a mistake either in the deed or the 
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taking possession. Ricker vs. Hubbard, 73 Me., 105. 
“The true question is whether Hubbard, when he took 
possession of that lot, intended to hold it as his own, and 
against all persons. The intention is the test, and not the 
mistake.” 

We do not understand the declaration to claim any land 
west of the point at which the fence was in January, 1884, 
at the time the appellee entered and moved it eastward. 
According to the testimony it was then about where Allen 
had located the Hays and Drake line in 1881. Hodnett 
had moved the fence eastward in 1881 to such point and 
there it remained until January, 1884, when he again 
moved it about 220 yards further‘eastward. Hence the 
decision of the question of title by adverse holding as to 
the land between the location of the Hays and Drake line by 
Grace, and its location by Allen, as indicated by the loca- 
tion of the fence as it stood from 1881 till it was moved in 
January, 1884, before it was last moved, is not really be- 
fore us. 

Really the facts of the case do not present the question 
of the true location of a single survey line. This is appa- 
rent from a consideration of the testimony. 

Tt is clear that according to the Hayes and Drake survey 
the dividing line between the east and west halves of the 
two sections, 20 and 29, lies near the old fence row, up to 

which the predecessors of the plaintiffs and those of the 
defendant occupied and cultivated for over ten years or 
more anterior to the making of the Wells survey, and its 
approval by the Surveyor-General of the United States, for 
the district of Florida. Grace and Allen who as County 
Surveyors ran the line after the purchase by one or both of 
the parties to this action, located it near this fence, when 
acting on the former survey. On the other hand, when act- 
ing on the Wells survey, each of them located about 220 
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yards east of their former location. In view of this testi- 
mony there is no room then foran assertion that according 
to the former survey the line is at the place that the defend- 
ant claims it to be, or that according to the Wells survey 
it is nearer the old fence. The real controversy then is not 
one of the proper location of a line according to a single 
survey, nor of acquiescence in an acknowledged erroneous 
location upon a single survey and the effect of a continu- 
ance of such acquiescence for a long period of time. 

The difference of location is accounted for by a differ- 
ence in the width, from east to west, of the western tier of 
sections in the township, according to the two surveys. 
According to the map of the Hays and Drake survey these 
sections were laid off 80 chains wide, or a few links less, 
but Wells made them 90 and 40 links, or 88 chains and 
76 links, or some intervening number of chains and links 
wide. Lis tield notes show that he retraced the west bound- 
ary of section 31 north from the southwest corner of the 
township. If he retraced it then he must have run on the 
west boundary line of the township as it was lovated and 
run by Hays and Drake, and have started at the southwest 
corner of the township as located by them, and hence the 
initial point of the two surveys was the same. These 
field notes also show tliat he ran the west boundaries ot 
secs. 19, 18, 7, ranning north from their southwest corners, 
and of sec. 6, running so.th from the northwest corner. 
These six sections are all in the western tier of sections 
and the field-notes, besides relating solely to these sections, 
are the field-notes of their western boundary only. The 
platt of the Wells survey shows, however, the excessive 
width alluded to above by giving the chains and links 
mentioned, and in the table of contents on the two maps, 
or plats, a corresponding excess of land is shown to be in 
the western tier of sections. As Wells,in making his sur 
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vey, began at the point where Hays and Drake had located 
the southwest corner of the township, and, as he made 
these of the increased width in the western sections, the 
east line of said sections, which is the west line of sections 
20 and 29, must, as located by him, fall about ten chains 
or 220 yards east of their east line as located by Hays and 
Drake, and consequently the east boundary line of sees. 
20 and 29, and half section lines running through them, 
north and south, such two sections being about 80 links 
wide according to both surveys. must, also, according to 
the Wells survey, fall about ten chains east of similar lines 
on the Hays and Drake survey. There is nothing to show 
that any sale of the parts of sections 20 and 29, in contro- 
versy, or of any part of said sections, according to the 
Wells survey, has ever been made by the United 
States. The paterits which were excluded, in their reci- 
tals refer to plats of survey which must be the Hays and 
Drake survey; no other survey appears to have been 
made prior to the date of the patents as shown by the ex- 
emplifications. The defendant did not attempt to show 
that title had passed from the United States since the 
Wells survey or its approval. The testimony clearly 
shows that long before this the ancestors of both the grant- 
ors of the defendant and the plaintiffs were in possession 
claiming ownership, and no one pretends or can, consistently 
with the nature of the case, claim that title is in the United 
States. The eftect of the testimony admitted on the trial is 
in tavor ot the proposition that the title passed from the 
United States prior to the Wells survey,and we think that 
upon it, and independent of the exclusion of the exemplifi- 
cations of the record of the patents, the verdict should have 
been for the plaintiffs. 

Referring to the objections stated in the 4th paragraph 
of this opinion as to the legality of the Wells survey, 
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though we are not apprised why the western tier of sec- 
tions should have been made so wide, and not 80 chains or 
a mile wideas required by the act of Congress, (sec. 2895, 
Rev. Stats., U. 8.,) yet we do not think it proper to pass 
upon the legality of the survey, but are of the opinion that 
if the United Statessold according to the Haysand Drakesur- 
vey, the Wells survey is not admissible as evidence to affect 
or change the lines or location of the land so sold. 

VI. The Circuit Judge also charged: “ But the plain- 
tiffs claim that, independent of the surveys and deeds, they 
should have a prescriptive title tothe land. As to this [ 
charge you that if the plaintiffs have occupied and held for 
seven years, prior to the taking by the defendant, open, ad- 
verse and undisputed possession of the land claimed by 
them up to the old fence or fence row as claimed by them, 
this claim is good, but not good unless such holding was 
claimed to be adverse, not only to the defendant but as to 
the whole world.” 

We do not know that the Circuit Judge meant to say 
that possession must be undisputed in the sense counsel for 
appellant has attributed to the word in his argument. It 
rather seems that the Judge was referring to the fact that 
the appellants claimed to have been in open, adverse and 
undisputed possession insteal of instructing that it was 
essential that the possession should be undisputed. Of 
course the mere fact that it was disputed made the posses- 
sion none the less adverse. On the contrary, where a hold- 
ing is otherwise of such character as to give title under the 
statute, when continued for the prescribed period, disputes 
or controversy had pending the running of such period as 
to the possession or right of possession, and in which dis- 
putes or controversy the occupant has consistently claimed 
and maintained his right of possession, would seem to make 
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more open and notorious the adversary character of such 
possession. Of course the possession must be uninterrupted 
during the period in which the owner of the legal title 
rust bring his action to save himself against the statutory 
bar. 

As to the latter part of the above charge our view is that 
when the possession is shown to have been held by one ad- 
versely in law to the owner of the legal title, and there is 
nothing in the testimony to show that the possession so 
claimed to constitute a statutory title has not been in the 
right of the person so holding, the eftect of the testimony 
is that the holding is in law that of such person actually in 
possession and is exclusive of the legal title, and it is not 
necessary for such person to prove affirmatively or other- 
wise that he claimed to hold against the whole world. 
The charge was calculated to mislead the jury. 

We do not think it necessary to pass upon the other 
questions. 

The judgment is reversed and a new trial granted. 








Tue City oF PENSACOLA, APPELLANT, vs. Wma. T. BELL, 
APPELLEE. 


A petition filed under section 4, of chapter 151, Laws of Florida, to 
have a tax assessment declared illegal, must show that the ille- 
gality exists at the time it is filed. Where it shows that an al- 
leged illegality has been corrected, it is demurrable. 


Appeal from the Circuit Court for Escambia County. 


The following opinion was filed at the June Term, 1885, 
but upon petition of appellee a rehearing was granted 
and the cause continued. The opinion on the rehearing 
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was delivered at the June Term, 1886, and follows the 
original opinion herein. 


The facts of the case are stated in the opinion. 
J. D. Thompson for Appellant. 
W. A. Blount for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court: 


This is an appeal from an order adjudging an assessment 
of taxes to be illegal. 

The facts are as follows: The appellee filed on the 15th 
day October, 1884, a petition alleging that he is owner of 
real and personal property in the city of Pensacola, that 
the Tax Collector had demanded payment of city taxes 
for the year 1883 upon “his said respective property” at the 
rate of one per cent. upon the assessed valuation for gen- 
eral municipal purposes, and a half of one per cent. for the 
sinking fund and interest on bonded indebtedness, and two 
mills for the support of the fire department ; that he is ad- 
vised and believes and avers that the assessment roll for 
such year, turned over to the collector by the assessor and 
upon which the city, through its collector, bases its right 
to collect the taxes, is illegal and void in that the Tax As- 
sessor did not, as required by law, before the delivery of 
the assessment roll by him to the collector, calculate and 
carry out the several assessments of such taxes in separate 
columns prepared for that purpose in the assessment roll, 
setting opposite to the several sums set down as the valua- 
tion of real and personal estate the taxes thereon in dollars 
and cents, “nor has the said city ever made any pretence 
to make or cause to be made such calculation and carrying 
out, or the said assessment roll ever contained such calcu- 
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lations and carrying out of said taxes, until the month of 
September, A. D. 1884, when said city made or caused to 
be made the said calculations and carrying out of said 
taxes in separate columns prepared for that purpose in the 
assessment roll as required by law.” 

The Collector answered, admitting that the city had de- 
manded payment of the taxes amounting to $70.21, and al- 
leging that prior to the filing of the petition, and before 
the Collector had made any demand for payment, “the Tax 
Assessor for said city of Pensacola had made an assessment 
of the taxes of said city in which assessment roll the said 
Assessor had calculated and carried out the several amounts 
of such taxes in separate columns prepared for that pur- 
pose in the assessment roll, and added up all the columns, 


assessment and taxes, in the said assessment roll, which 


said assessment roll, with the assessor’s warrant, was duly 
given to said collector for the collection of all taxes therein 
enumerated and set forth,” and “that the said assessment 
roll having been turned over and delivered to the said Col- 
lector,” he “* was then and there bound by law to proceed by 
levy and sale to collect said taxes.” 

The answer was demurred to by appellee as insufficient, 
and upon argument the demurrer was sustained and the or- 
der indicated above, adjudging the assessment illegal, en- 
tered. 

The demurrer admits the truth of the facts alleged in the 
answer. 

Looking at the petition alone we are unable to perceive 
that it shows that any illegality existed in the assessment 
at the time the petition was filed, or after the month of 
September. The answer shows that the defects alleged to 
have existed prior to September were cured and that the 
Collector held a roll and warrant in which there were no 
such defects. 
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The judgment is reversed and the cause remanded with 
directions to enter judgment upon the demurrer, as extend- 
ing back to the petition, in favor of the appellant, with 
leave to appellee to amend, if proper showing therefor be 
made. 








City oF Pensacona,: APPELLANT, vs. WILLIAM T. BELL, 
APPELLEE. 


1. A petition filed under section 4 of chapter 151, Laws of Florida, to 
have a tax assessment declared illegal, must show that the ille- 
gality existed at the time it is filed. (Where it shows that an 
alleged illegality has been corrected, it is demurrable.) 

2. The duties of the Tax Assessor of a city are, under the statutes, of 
a clerical nature. He does not value property, but adopts the 
valuations made by the county and State officers for the same 
tax year. - 

3. The failure of a City Assessor to complete the assessment roll dur- 
ing the tax year for which taxes have been levied by the proper 
municipal authorities does not, under the provisions of the stat- 
ute regulating muniipal assessments, defeat the collection of such 
taxes. 


Appeal from the Circuit Court for Escambia county upon 
a rehearing. 


The facts of the case are stated in the preceding and the 
following opinion. 


J. D. Thompson for Appellant. 
W. A. Blount for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 
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This case was originally decided at the last June term. 
A petition for a rehearing was then filed by the appellee, 
and we determined to grant a rehearing, and continued the 
case. 

The act of 1883 (chapter 3477, approved March 5th,) 
provides in section 1 that the City Council shall have 
power to raise by tax and assessment on all real and per- 
sonal property all sums of money which may be required, 
for the purposes therein named, and to enforce the receipt 
and collection of the same in the manner provided by the 
laws of the State for the assessment and collection ot State 
taxes ; and provides in section two that the valuation of 
property as made by the officers of the State in each year 
shall be adopted by all municipal governments as the true 
valuation of the property within their respective corpora- 
tions, and then fixes one per cent. upon such valuation as 
the maximum rate of taxation, with a qualification as to 
taxes for payment of principal and interest of vutstanding 
bonds. Chapter 3468 provides for the levy of a special tax 
not exceeding two mills on the real and personal property 
for the use and maintenance of fire companies. 

The general revenue act of 1883 provides that the Asses- 
sor of each county shall complete the assessment of real and 
personal property on or before the first Monday ot August 
in every year, and requires that on said last named day the 
Board of County Commissioners shall meet with the Asses- 
sor at the Clerk’s office for the purpose of reviewing and 
equalizing the assessment, and they may continue in session 
for such purpose from day to day for one week, or so long 
as shall be necessary. The County Commissioners can raise 
or lower the valuation of real estate, and when they raise a 
valuation of one who has not applied to have the valuation 
made by the Assessor reduced, they are required to give 
such person fifteen days notice of a meeting at which he 
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can be heard. They are required to meet on the first Mon- 
day'of September of each year to hear such complaints. 
The statute makes it the duty of the Assessor immediately 
after the assessment has been reviewed and equalized, and 
the amount of taxes to be raised for State, county and 
school purposes has been determined upon or levied, (which 
the Commissioners were required by chapter 3414 to do at 
their meeting for correcting and reviewing the assessment) 
to carry out the several amounts of such taxes in separate 
columns prepared for that purpose in the assessment roll, 
setting opposite to the several sums set down as the valua- 
tion of real and personal estate the respective sums assessed 
as taxes thereon in dollars and cents, and to add up all the 
columns of assessment and taxes contained in the roll, and 
to make two fair copies of the same, and the Commission- 
ers are required to meet on the first Monday in October, 
and to examine and compare the original and the’ copies 
and correct all mistakes and inaccuracies in description or 
of other character, and certify that they have been so ex- 
amined and are correct. 

There is no question made as to the levy or determina- 
tion by the City Council of the amount of taxes to be raised 
or the time of making it or as to the amount demanded of 
petitioner. As stated in the original opinion the taxes are 
for 1883, and the complaint is that the City Assessor did 
not, as required by law, before delivering the assessment roll 
to the Collector calculate and carry out the several assess- 
ment of such taxes in separate columns prepared for that 
purpose in the assessment roll, setting opposite to the several 
sums set down as the valuation of the real and personal es- 
tate as taxes thereon in dollars and cents, and that such 
“calculation and carrying out of said taxes ” was not done 
until September, 1884, when the said city caused the same 
to be made and done as required by law. It is not alleged 
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that the rol] did not contain the proper description and val- 
uations of real and personal property as adopted from the 
county assessment. It is argued in the petition fora re- 
heering that the Tax Collector is elected annually, that the 
exercise of his functions is confined to a certain period 
ending on the first Monday of October of each year, that at 
this time the assessment roll passes beyond his control and 
beyond any power of correction by him or by the munici- 
pality. 

In so far as the annual election of the Collector is con- 
cerned we do not see that this affects the legality of an 
assessment. Where an unexecuted assessment roll and war- 
rant goes into the hands of a succeeding Collector he can 
enforce it, and there is nothing in the statute that makes a 
delay to a period subsequent to the first Monday in Octo- 
ber a bar to the collection of city taxes which have been 
previously assessed. Assuming that an assessment of taxes 
is to be made between the first Monday in October in one 
year and the similar day in the next, we are unable to see 
that this has not beenso made. The State tax year of 1883 
began on March Ist of that year and ended the last day of 
February, 1884. We have held that the city tax year is 
the same, (State ex rel. vs. Mayor, &., of Jacksonville, 22 
Fla., instead of from October Ist, 1883, to October 1st, 1884,) 
and it is evident that the assessment roll before us was not 
perfected till after the expiration of the year. The adop- 
tion of the county assessment of any tax year may become 
effectual on October 1st, or subsequent day, when such 
county assessment is perfected by the Commisssoners at’ 


. their meeting for comparing, examining and certifying. A 


reasonable construction of chapter 3477 is that the county 
assessment is not in such shape as to be a city or town 
standard of valuations until it is certified to at the meet- 
ing which convenes on the first Monday in October, for 
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until then all the descriptions are not final; and the de- 
scriptions show what the valuations relate to, and they are 
in fact an inseparable element of the same as an assessment. 
Assuming that between the first Monday in October, 1883, 
and the perfection of the assessment roll in September, 
1884, there was a change in the City Assessor, and that an 
assessment roll, imperfect for the reasons alleged, was com- 
menced by one person holding the office, and that it was 
perfected by another person, his successor, we see no reason 
why it should not be held valid. We find nothing in the 
statute invalidating it on this account. There is a very 
vital distinction in the case of a city and a county assess- 
ment. The former in so far as the duty of the City As- 
sessor is concerned is purely clerical and arithmetical; no 
power or discretion as to reductions is exercised by him. 
A mere failure upon the part of the Assessor to make the 
calculations and extend them on the book and make the 
footings should not defeat the public interest when the de- 
lay has done and can do no harm to the legal rights of per- 
sons. A tax payer has no day before city officers for a 
hearing as to valuations, the loss of which without his 
own fault might render illegal the assessment and hence it 
is entirely immaterial to him whether the city assessment 
roll may be made later than is regular, or by one assessor 
or another. His day for a hearing is before the county of- 
ficers, as well as to city taxes as to those of the county and 
State, and is anterior to the inception of the duties of the 
assessor. If tax payers do not look after the valuations 
when the assessments are being made by the county offi- 
cers, they will lose their right to question valuations. . 
There is no complaint here as against the collector’s war- 
rant as distinguished from the assessment roll; and we do 
not see where the ground for complaint is if the assessment 
of the city is made partly by one and partly by another 
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Assessor. No statutory provision invalidating an assess- 
ment made like the one in question has been shown to us, 
and the delay indicated does not seem to us sufficient to 
have such effect, considering the character of our statute. 

The following cases sustain the views announced above: 
Pond vs. Negus, 3 Mass., 230; Williams vs. School Dis- 
trict, 21 Pick., 75; Board vs. McCarthy, 27 Ind., 475; 
People vs. Allen, 6 Wend., 486; Gale vs. Mead, 2 Denio, 
160; Smith vs. Crittenden, 16 Mich., 152. See also Geb- 
hartt vs. Gibson, 1 Penn. St., 224, and discriminate as to 
14 IIl., 223 ; 15 Ibid, 202; Cooley on Taxation, page 256 ; 
Burroughs on Taxation, 399; 36 Cal., 411. 

The case will be remanded under the directions given at 
the foot of the former opinion. 











Bank or Key West, APPELLANT, vs. J. F. NAVARRO ET 
. Ux., APPELLEES. 


Bank oF Key West, APPELLANT, vs. THEODORE PEREZ ET 
Ux., APPELLEES. 


A bill filed to foreclose a mortgage made by N. and wife to secure one 
thousand dollars to B., as represented by one of C. P. & N.’s 
drafts which does not show that B. was the owner of said draft 
at the time of filing the bill, or that said draft was due when 

’ the same was filed, is fatally defective and a demurrer thereto 
should be sustained. 


Appeal from the Circuit Court for Monroe county. 


The above entitled cases were argued and submitted to- 
gether, and but one opinion was delivered therein. 


The facts of both cases are the same, and are stated in 
the opinion. 
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R. W. Williams for Appellant. 


John A. Henderson for Appellees. 
Tue Curer-Justice delivered the opinion of the court: 


The appellant filed its bill in the Cireuit Court of Mon- 
roe county to foreclose a mortgage made by the appellees. 
The mortgage is attached as an exhibit to the bill and 
made a part of it by appropriate words of reference. The 
mortgage expresses that it is given to secure the payment 
of one thousand dollars, being a part of the indebtedness of 
said Navarro and wite to the mortgagee, the Bank of Key 
West. The condition in the instrument is as follows: 
“ Provided always, and these presents are on this express 
condition, that if the said Juan F. Navarro and Mary A. 
Navarro, his wife, shall well and truly pay unto the party 
of the second part (Bank of Key West) the said sum of 
money represented by one of Cespedes, Perez g Navarro’s 
drafts according to the true intent and meaning * * *,” 
the mortgage to be void. 

It is evident from the language quoted that the terms of 
the indebtedness as to the one thousand dollars are depend- 
ent upon and are fixed by the terms of the draft of Cespe- 
des, Perez & Navarro alluded to. There can be no proper 
understanding of the case without more knowledge of the 
terms of the draft introduced. 

The drafts or the particular one intended, for it seems 
there was more than one, are nowhere set forth or described 
in the bill or made exhibits thereto. We have no informa- 
tion from the bill as to how many of these drafts there 
were, nothing to show which was intended to be secured in 
part by the mortgage, by whom or on whom drawn, for 
what amount, or when it or they were to become due, or 
that the bank of Key West was ever at their making, or 
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when they fell due, or when the bill was filed, the owner 
thereof. The bill was demurred to and the demurrer prop- 
erly sustained. 

We think it needs no argument or elaboration to show 
that when a party files a bill to foreclose a mortgage it is 
imperatively incumbent on him to show that he is the 
owner of the debt intended tu be secured and that such debt 
is due. This bill shows neither. 

Jones in his Treatise on Mortgages, sec. 1452, says that 
the bill should allege the execution and delivery of the 
mortgage and of the note or bond secured by it, the names 
of the parties to it, the date and amount of it, the amount 
claimed to be due, and the default upon which the right of 
action has accrued. Also that the terms and conditions of 
both the mortgage and the note or bond secured by it 
should be set out. The bill should show that the draft in- 
tended was due at the time of the commencement of the 
suit. 

The decree of the Circuit Court is affirmed with leave to 
the complainant to amend his bill according to the rules of 
practice. 








JoHn G. Evans, APPELLANT, vs. Darwin B. GIVENS ET 
Ux., APPELLEES, 


1. Where one has paid to another money on a contract and subse- 
quently there is a rescission of the contract entitling the former 
to recover a part of the money so paid, he may do so upon a 
count for money had and received. 

2. The addition of a qualification to an instruction asked, such qualifi- 
cation being framed to suit a state of facts shown by the testi- 
mony, is not error. 
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Appeal from the Circuit Court for Hillsborough county. 
The facts of the case are stated in the opinion. 
Hammond ¢ Macfarlane tor Appellant. 

S. M. ¢ G. B. Sparkman for Appellees. 


Mr. Justice Raney delivered the opinion of the 
court: 


Appellees, who are hasband and wife, sued appellant for 
money had and received. 

Qn the 28th of May, 1885, the appellant and Darwin B. 
Givens entered into an agreement by which it is witnessed 
that Evans “ has this day sold his entire stock of merchan- 
dise with store fixtures” to Givens, *“‘ the consideration 
thereof to be the invoice price of the same taken from the 
invoice with five per cent. added for freight. Said invoice 
to be taken Monday, June Ist, 1885.” Givens “ to take 
possession of same when invoice is furnished and said pur- 
chaser to pay cash for same.” Evans further agrees to 
lease his entire store building including up stairs and back 
kitchen, with lot, to Givens, for one year from June 1st, 
for the sum of $15 per month in advance. Givens agrees 
to allow Evans to occupy up stairs and kitchen for a resi- 
dence for his family for sixty days from June Ist, 1885. 
Givens agrees to allow Evans to erect a dwelling house on 
the rear end of lot if he so desires. “ It is further agreed 
that on the failure of either party to carry out this agree- 
ment, the party so failing to pay to the other party the 
sum of $25.” 

The money sued for was paid on the contract and it is 
not denied that it was the wife’s. After making the pay- 
ment, $200, Givens notified the appellant that he could not 
carry on the contract and asked for a return of the money. 





478 SUPREME COURT. 








John G. Evans v. Darwin B. Givens et ux.—Opinion of Court. 








They sued for this sum less both the forfeiture sum and 
other sums reducing their claim to about $158, and recovered 
judgment. A new trial was moved for on the ground that 
the court erred in not giving the charge asked for by de- 
fendant without a qualification added, and because the ver- 
dict was contrary to law, the evidence and the charge of 
the court. The motion was overruled. 

The contract, so far as it is involved in this case, is one 
for the sale of personal property. It is, in itself,executory, 
(Benjamin on Sales, Vol. 1, §$309, 815, 325, 329, 336, 377 ; 
Carnes vs. Apperson, 2 Snead, 562 ; Love vs. Cook, 27 Ala., 
624 ;) and the contrary is not contended. Whether it had 
been executed at the time the appellee, Givens, withdrew 
from it is a question upon which there 1s a conflict of tes- 
timony and the jury have settled it in the negative. It is 
not necessary to set out the evidence; there is sufficient tes- 
timony to sustain the finding. 

The judge charged the jury as follows: “ This is an ac- 
tion brought to recover back money alleged to have been 
paid to defendant undera contract that the plaintiffs claim 
was never consummated and under which a forfeit was 
agreed on between the parties to be paid in the event either 
party should back out. Plaintiff claims that he had a right 
to pay the forfeit and be released from the contract and the 
defendant claims that the contract was so far consummated 
that the plaintiff had no right to decline to finish the pay- 
ments, and that he was bound under the law todo so. The 
The court charges you that if the contract was still an ex- 
ecutory contract when the plaintiff backed out of it that 
he is released as to all liability except as to the forteit, but if 
the contract was fully executed and nothing remained un- 
finished between the parties the plaintiff could not recover.” 
There was no exception to this charge. The court having 
then been asked to give a special instruction charged the 
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jury as follows: “The court is requested to charge you 
that if money is paid on a contract that is legal and prop- 
erly made, and is of binding force and eftect between the par- 
ties, it cannot be recovered back in an action for money had 
and received. The court gives you this charge as requested 
with this qualification, that if you should find that this 
contract was executory and not fully executed you should 
find for the plaintiff, if the evidence justifies it.” Taking 
the latter and the former paragraph of the charge together 
we think it clear that the meaning of the judge was that if 
the contract was still executory at the time of Givens’ 
withdrawal there could be a recovery for the plaintiffs in 
this form of action. The former paragraph assumes, with- 
out objection or exception on the appellant’s part, that 


there had been, as there unquestionably was, a withdrawal 


from the contract by Givens, and that the controlling, if 
not the sole, controversy was whether the contract at that 
time was executory and holds that if it was executory the 
plaintiffs could recover what they had paid less the forfeit. 
The instruction asked assumes that if money is paid on a 
contract which is of binding force and effect it cannot be 
recovered back upon a count for money had and received. 
Of course it cannot, if the contract still remains in force at 
the commencement of the suit, not having been rescinded 
by mutual consent or by virtue of some provision of the 
contract which permitted a withdrawal on terms consistent 
with a right upon the part of the withdrawing party to 
the money he had paid. Such we suppose was the mean- 
ing of the party offering the instruction. Adding the 
qualification made by the judge was not a denial of the 
charge requested, but was merely stating the law, covering 
the case at bar, to be that if the contract sued on was exe- 
cutory at the time Givens withdrew there could be a re- 
covery upon such a count. There had, as pointed out 
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above, been no exception taken to the construction placed 
upon the contract, or to the law of the case upon the con- 
tract and the other testimony as charged by the judge. 
This law as declared was accepted by appellant; and it 
was that if the contract had not been fully executed when 
Givens withdrew the plaintiffs could recover. Upon this 
charge there was in view of the evidence ground for recov- 
ery of the money as belonging to the plaintiffs, and the 
remedy chosen was clearly the right one. Wait’s Actions 
and Defenses, Vol. 4, pp. 501, 469 to 474; Martin vs. 
Howell, 3 Brev., 547; Pharr & Beck vs. Bacheler, 3 Ala., 
237 ; Towers vs. Barnett, 1 T. R., 133. 

Looking at all the facts of the case, as disclosed by the 
testimony, we do not see that any actual injustice has 
been done to or injury suffered by appellant. There is tes- 
timony to the effect that he was willing to pay the money 
back in installments,and that he never delivered the goods, 
and clearly tending to show that he treated the contract as 
rescinded. 

The judgment is affirmed. 








JosepH L. Steen, PLAIntirF In Error, vs. Ross, Kren 
& Co., DEFENDANTs IN Error. 


1. An attachment is “improperly ’’ sued out within the meaning of 
the statute when the plaintiff has no meritorious cause of action 
of that class in which the statute authorizes this remedy, or 
having such a cause of action the ground alleged in the affida- 
vit for its issue is untrue, or not one of the grounds enumerated 
which must exist before it can be obtained. 

2. Where the plaintiff has a meritorious cause of action of the class 
for which an attachment may lawfully issue, and the cause for 
its issuance is one of those specified in the statute, and such 
cause is true, a dissolution of the attachment for some mere ir- 
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regularity in the papers, is not ground for recovery on the at- 
tachment bond for ‘‘improperly,’’ suing out the attachment. 


3. In an action on an attachment bond for ‘ improperly ’’ suing out 
the attachment, the declaration must state in what the impropri- 
ety of the issue of the attachment, within the meaning of the 
statute, consisted, and it is not sufficient to allege simply that it 
was improperly issued, ; 


Writ ot Error to the Circuit Court for Escambia county. 


The facts of the case are stated in the opinion. 
C. B. Parkhill and Wm. Fisher tor Plaintiff in Error. 


The demurrer to the declaration is as follows: 

I. Because it does not show any breach otf the condi- 
tion of the bond sued upon. 

II. Because it does not set forth any cause of action. 

1. The declaration does show a bieach ot condition ot 
bond sued on. 

In assigning breaches of the bond, the declaration must 
show that the attachment was improperly sued out, and 
what damages and costs the plaintiff has sustained, (Drake 
on Attachments, §167), and aver that these have not been 
paid. 11 Paige, Ch. R., 590. 

The declaration in this suit recites the suing out of the 
attachment and the condition of the bond, and avers and 
shows how the attachment was improperly sued out, “ by 
reason of suing it out without themselves, their agent or 
attorney, first making oath in writing as required by the 
statute ot Florida, to entitle them to sue out said writ.” 

Then the declaration avers and shows what damages and 
costs have been sustained, and avers thatthe defendant has 
not paid the same, nor any part thereof, and that these 
damages are in consequence of improperly suing out said 
attachment. The attachment must have been improperly 

31 
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sued out to constitute a breach of the condition of the 
bond. Sec. 15, chap. 7, McClellan’s Dig. 

Under what circumstances may the defendant in attach- 
ment maintain an action on the bond? 

The condition of the bonds, as prescribed by statute of 
Florida is “to pay all costs and damages the defendant 
may sustain in consequence ot improperly suing out said 
attachment.” §15, chap. 7, McClellan’s Dig. 

The condition of attachment bonds, as prescribed by the 
statutes of a majority of the States,is to pay costs and dama- 
ges where the attachment is wrongfully obtained (as in Louis- 
iana and Kentucky,) or by the wrongful or vexatious suing 
out of the attachment, (as in Alabama), or where the pro- 
ceedings of the plaintiff shall be wrongful and oppressive, 
(as in Indiana, etc.) In Louisiana, where the attachment 
must be wrongfully obtained, it is held if a plaintiff vol- 
untarily abandons the attachment suit he renders himself 
and his sureties responsible in damages. Drake on Attach- 
ments, §170, 2 Rob., (La.), 313. 

In Kentucky, on the other hand, where the condition of 
the bond is similar to that in torce in Louisiana, a failure 
to prosecute does not give a right of action on the bond. 
8 B. Monroe, 51. 

This is, however, where the attachment must be wrong- 
fully obtained, and the Supreme Court of Alabama has made 
a distinction between the term “ wrongfully ” and the word 
“improperly,” which is the word our statute prescribes. 
In Sharpe vs. Hunter, 16 Ala., 765, the court held that the 
word “ wrongful,” in suing out an attachment, means “ not 
the omissions, irregularities or informalities which the offi- 
cer issuing the process may have committed in its issuance, 
but that the party resorted to it without sufficient grounds,” 
and that in Alabama it does not apply to defects in the 
form of the proceeding, on account of which the attachment 
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should be dissolved. The terms of our statute, however, 
do directly apply, by the use of the word “ improperly,” to 
the “ omissions, irregularities or informalities which the offi- 
cer issuing the process may have committed in its issuance.” 
Webster, in his definition of irregularity, says it is a “devi- 
ation from what is fit or proper.” Therefore, by parity of 
reasoning, if the Alabamn statute had used the word “ im- 
properly,” which is synonymous to the word irregularity, 
the court would have held that “ improperly” suing out 
the attachment does mean the “ irregularities, omissions and 
informalities which the officer issuing the process may have 
committed in its issuance.” There is justly a marked dis- 
tinction between the terms wrongful and improper. An 
attachment may be rightfully obtained, but improperly 
issued, as where a plaintiff having good and sufficient 
grounds for the attachment, yet fails to obtain a judgment 
ior some defect in the bond or affidavit, which are pre- 
requisites to its issuance, and this is a distinction made in 
§170, Drake on Attachments. 

An attachment may be improperly sued out by an utter 
disregard of the directions and exactions of the statute, pre- 
scribing forms and rules for making affidavit, bond, etc., 
and still the plaintiff may have had good and sufficient 
grounds for obtaining the attachment, as for instance the 
defendant may be a non-resident and may owe the plaintiff 
the debt claimed. The very terms of our statute give the 
defendant a cause of action where the attachment has been 
improperly sued out, on account of any informality in the 
bond. The statute reads, “ that the bond taken in case of 
attachment shall not, on account of any informality in the 
same, be adjudged void as against obligors, nor shall they 
be discharged therefrom, although the attachment be dis- 
solved by reason thereof.” Surely it would be very hard to 
draw a distinction between the defendant’s (in attachment) 
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right of action on the bond, where the attachment is dis- 
solved by reason of an informality in the affidavit, and 
where the attachment in the very words of the statute is 
“ dissolved by reason ” of an “ informality ” in the bond. 
We theretore insist that the very terms of our statute give 
the defendant in attachment a cause of action where the 
attachment has been improperly sued out by reason of any 
irregularity, omission or informality in the affidavit or 
bond, which are pre-requisites to its issuance; and that the 
declaration does show a breach of the condition ot the bond 
sued upon. | 

2. The declaration does set forth a cause of action. 

The plaintiff, by his declaration, shows and avers what 
amount he claims to be due for damages upon the attach- 
ment bond, and that he had in fact sustained damage by 
reason of the said attachment, and that certain specified 
costs were incurred, giving the amount, and that property 
belonging to the plaintiff had been attached, “his (the 
plaintiff ’s) said ship, the Charles Bal, seized under said 
writ,” * * * and averring that he had sustained damage 
by reason of the attachment and the manner in which said 
damages had arisen. Which gives hima right of action 
on the bond. 11 Paige, Ch. R., 579. 


W. A. Blount tor Defendant in Error. 


Tue Cuter-Justice delivered the opinion of the court: 


The plaintiff in error brought his suit against the de- 
fendant in the Circuit Court of Escambia county on an at- 
tachment bond. The declarativn alleges that Ross, Keen & 
Co., on June 4th, 1883, sued out an attachment against the 
goods and chattels of the plaintiff ; that suid Ross, Keen & 
Co., in order to obtain the writ of attachment, gave the 
bond sued on. That said bond was conditioned to pay to 
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the plaintiff all costs and damages he might sustain in con- 
sequence of improperly suing out said attachment. The de- 
claration further alleges that by the judgment of this court 
it was determined that said attachment was improperly 
sued out, and that in consequence thereof he was greatly 
damaged. 

To this declaration the defendant filed a demurrer and 
assigned the following reasons : 

1st. Because it does not show any breach of the condition 
ot the bond sued on. ' 

2d. It does not set forth any cause of action. 

The Circuit Court sustained the demurrer, and the plain- 
tiff declining to amend his declaration judgment was en- 
tered against him. 

The plaintiff assigns the sustentation of the demurrer as 
error. 

The writ for the attachment of the property of a de- 
fendant, being an extraordinary remedy, authorizing a sei- 
zure of his property at the commencement of the suit be- 
fore there had been a judicial determination as to the fact 
of his indebtedness to the plaintiff, or even an opportunity 
for such determination, the law authorizing its issuance 
has thrown around it several safeguards to protect the de- 
fendant from its abuse and to indemnify him for such loss 
or damage as he may sustain from its improvident issue. 

Unlike an ordinary suit it requires the plaintiff to make 
an affidavit before a competent officer of the justness of 
his claim, and also of the existence of one or more of the 
special causes enumerated in the statute as pre-requisite to 
its issuance. It also requires the plaintiff to give a bond 
with at least two sureties in double the amount claimed, 
conditioned to pay to the plaintiff all such costs and dam- 
ages as he may sustain in consequence of said writ being 
sued out improperly. In addition it provides that the 
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court which issued it shall always be open to hear a mo- 
tion for its dissolution. 

These provisions are for the purpose of preventing 
its improvident use. The declaration alleges that 
by a decision of this court it was determined that said 
writ was improperly issued. We think that the word “im- 
properly,” as used in the statute, has a broadersignification 
than a mere irregularity, and that it is insufficient to allege 
as a breach of the condition, although in the express words 
of the bond, that,it was improperly issued. The breach 
should state with distinctness in what its impropriety con- 
sisted. It is only improperly issued when the plaintiff has 
no meritorious cause of action, of that class of actions in 
which the law authorizes a resort to the remedy against 
the defendant, or having such a cause of action the ground 
alleged in the affidavit for its issue is untrue, or not one of 
the grounds enumerated which must exist before it can 
be obtained. We do not think it was intended to cover a 
case where the plaintiff had a meritorious cause of action 
of the class for which an attachment may legally issue, 
and when the cause for its issuance is one of those specified 
in the statute, and such cause is true if the attachment 
was dissolved for some irregularity or for some technical 
reason. Drake on Attachments, secs. 167,170, 170a; Petit 
vs. Mercer, 8 B. Monroe, 51; Sharpe vs. Hunter, 16 Ala., 
765 ; 73 Ala., 133; Eaton vs. Nave, McCord & Co.,5 Neb., 
469; Nockles vs. Eggspieler, 47 Iowa, 400; Raver vs. 
Webster, 3 Iowa, 502. 

In such a case the breach alleged in the declaration 
should state the ground on which it was dissolved by posi- 
tive averments, showing such a failure to comply with the 
conditions of the bond as the statute meant it to guard 
against. As to requisites of stating a breach, see 1 Saun- 
ders on Pleading and Evidence, p. 654. 
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There was no error in sustaining the demurrer and the 
judgment of the court below is affirmed. 








G. E. Crawrorp & Co., APPELLANTS, vs. E. J. GAMBLE 
ET AL., APPELLEES. 


1. A bill in equity which seeks to subject property of a married woman 
to the payment of a debt for money loaned and goods sold her 
during coverture, should disclose whether she held the property 
by a legal right, as her ‘‘separate statutory property,’’ or by 
deed creating in her an ‘‘ equitable separate estate.”’ 

2. In the former case, the laws regulating the mode in which a mar- 
ried woman can dispose of or charge her separate property 
would apply to any attempted disposition or effort to charge it 
by her ; in the latter, the deed creating it would furnish the only 
method by which it could be disposed of or charged, provided 
such method was not in contravention of law. 

8. When a bill filed for the purpose mentioned in first head note does 
not show by which of the above mentioned tenures she holds 
the property, a demurrer theretoshould be sustained. 


4. Merchandise purchased by a married woman who is conducting a 
mefcantile business in her own name is her separate statutory 


property. 


Appeal from the Circuit Court for Jackson county. 
The facts of the case are stated in the opinion. 


Liddon § Curter for Appellants. 


The point here raised is: Will a debt contracted by a 
married woman, under the circumstances alleged in the bill, 
be declared, in equity, a charge upon her separate estate ? 

The first case in this court, and a very strong one for ap- 
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pellants, is Smith vs. Poythress, 2d Fla., 92. There the 
husband acting as agent for his wife, with her knowledge 
and consent, contracted debts for lumber, which was used in 
improving the wife’s separate estate, and for merchandise 
for the support and maintenance of her separate estate, and 
for these debts the husband gave his individual notes. 

These notes were sued to judgment. and, the husband be- 
ing insolvent, this court held the wife’s separate estate lia- 
ble for the debts, even at the suits of a third person who 
owned the debts by assignment. This case of Smith vs. 
Poythress is cited approvingly in Thrasher vs. Doig &Geiger, 
18th Fla., 809, and is there cited as settling the law upon 
the subject. In this last case the court says: “ Where im- 
provements, such as houses, &c., have been erected upon her 
separate estate or property, by her own confracts, or that 
of her authorized agent, equity will charge the estate with 
the payment of the debt contracted therefor.” See also 
Dale vs. Robinson, 31 Am. Rep., 669. 

In the case at bar, appellants’ money and goods were 
furnished direct to the wife, who was at the time carrying 
on a mercantile business, and the husband was not looked 
to tor payment, but the wife directly. 

A case very similar to this was Blumer vs. Pollak & Co., 
18th Fla., 707, where the wife conducted a mercantile busi- 
ness, and bought goods to replenish her stock, and this 
court then held that her separate property was liable there- 
for. 

Where a married woman engages in business on her own 
account, and gets credit on account of such business, or on 
account of her separate property, a court of equity may 
charge such property with payment of thedebt. Staley vs. 
Hamilton, 19 Fla., 229, and authorities cited. 


No counsel appeared for Appellees. 
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Tue CureF-JusticE delivered the opinion of the court: 


The appellants, G. E. Crawford & Co., filed their bill in 
the Circuit Court of Jackson county against Elise J. Gamble 
and LatimerC. Vaughn. The billalleges that Mrs. Gamble 
was a married woman, the wife of Louis M. Gamble. 
That said Louis M. Gamble died on or about the month of 
March, 1885. That Mrs. Gamble, fora year prior to the 
first of March, 1884, being a married woman, was engaged 
in a mercantile business at Neal’s Landing, in said county, - 
which business was under the care and management of her 
said husband. That said Elise J. Gamble “ was seised and 
possessed in her own svle right of the aforesaid mercantile 
business,” and conducted the same with the full knowledge 
and consent of her said husband. That the said Elise J. 
Gamble, before and on the said first day of March, 1884, 
owned and still owns in her own right and name “as her 
sole and separate estate,” a large amount of real and per- 
sonal property, which is described in the bill. 

That Mrs. Gamble, at and during the time she was so 
married to Louis M, Gamble, and while she was conduct- 
ing the aforesaid mercantile business, became indebted to 
the complainants in the sum of seven hundred and sixty 
dollars, partly for money to pay off indebtedness contracted 
prior to March, 1884, in her said mercantile business and 
to purchase other goods, wares and merchandise to replen- 
ish her stock at Neal’s Landing, and partly in goods fur- 
nished her for the same purpose. That said advances of 
cash and merchandise made by complainants to Mrs. Gam- 
ble were made with reference to the fact that she owned a 
large “ separate estate” and that the said cash and advances 
were made for the benefit of said “ separate estate.” 

The bill alleges the execution by Gamble and wife on 
the 22d of July, 1884, of two mortgages to Latimer C. 
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Vaughn, which are claimed by complainants to be fraudu- 
lent as against them. The prayer of the bill is for an ac- 
count and that the separate estate of Mrs. Gamble may be 
charged with the amount found due on said accounting. 

The defendant demurred to the bill. 

The second ground of demurrer was “ that the bill does 
not allege sufficient facts to constitute a charge on her sep- 
arate estate for the debt of complainants.” 

The demurrer was sustained by the court and the appel- 
lants allege that its sustentation was erroneous. 

The demurrer was properly sustained. 

There was no allegation in the bill setting forth how she 
owned the property, whether it was her separate statutory 
property by virtue of the act of March 6, 1845, or by vir- 
tue of the Constitution of 1868, or whether it was an 
equitable separate estate. 

This court, in Dollner, Potter & Co. vs. Snow et al., held 
that “there are material differences between the equitable 
‘separate estate’ of the wife and the ‘statutory separate 
property’ of the wife. A complaint or bill seeking to 
charge either should disclose which class of property was 
sought to be affected.” A proper adjudication of the case 
requires that it should be shown how, in what right, legal 
or equitable, she owns the property which the bill seeks to 
subject to the payment of the debt. 

If it was a legal separate estate, vested in her by descent 
or purchase, the law, whatever it may be, would be our 
guide in determining her power to charge it; if it was an 
equitable separate estate the deed creating it would fix the 
manner in which it could be charged, if at all. 

The decree of the Chancellor is attirmed, with leave to 
the complainants to amend their bill in accordance with 
the rules of practice. 
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Awnre D. Luxeren, APPELLANT, vs. M. A. BROWNLIE ET 
AL., APPELLEES. 


1. It is error to enter a judgment ona verdict for the plaintiff in a suit 
in ejectment that does not find the quantity of the estate of the 
plaintiff in the land sued for. 

2. If the court assumes to charge the jury, it should do so upon the 
whole law applicable to the case ; but if the court omits to 
charge on any question of law involved in the case, the party in- 
jured thereby must call the attention of the court to the partic- 
ular point omitted, and request a charge thereon ; and if he fails 
to do so, he cannot assign such omission as error. 


Appeal from the Circuit Court for Volusia county. 
The facts of the case are stated in the opinion. 
John W. Price for Appellant. 

No Counsel appeared for Appellees. 


Tue Cuer Justice delivered the opinion of the court: 


M. A. Brownlie, Florence M. J. Groover and J. A. Groo- 
ver, her husband, brought suit in the Circuit Court of Vo- 
lusia county against Annie D. Lungren for the recovery of 
a tract of land lying in said county containing forty acres. 
The defendant pleaded not guilty. The plaintiffs introduced 
in evidence a patent to the land from the United States to 
Mitchel A. Brownlie, dated May 1st, 1855 ; also evidence to 
prove that said Mitchell A. Brownlie died in the year 1858 
or 1859, and that the plaintiffs, M. A. Brownlie and Flor- 
ence M. J. Groover, were his heirs at law. Suit was institu- 
ted December 10, 1888. The evidence in the case showed 
that one Martin, in the year 1882 or 4858, cleared ten or 
twelve acres in one corner of the forty acre tract and fenced 
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the same. That he culiivated the portion cleared. That 
the fence remained around said cleared land until some- 
time about the year 1873. That during the latter part of 
the time other persons also cultivated it, but the evidence 
does not show by whose permission. That said Martin on 
the 2d of October, 1869, sold the forty acre tract to Henry 
G. Lungren. There was evidence also tending to show that 
Brownlie had sold and conveyed the land to Martin, but 
that the deed was lost. The witness testified that he had 
seen and inspected a deed from Brownlie to Martin in the 
year 1858, which was made several years previous to the 
land in question for a consideration of two hundred dollars, 
that said deed was in the hands of the Clerk of Volusia 
county for record, that before recording it the Clerk was 
arrested for robbing the mails of the United States and put 
in the penitentiary. That witness had searched the Clerk’s 
office for it and had failed to find it. 

The jury returned a verdict as follows: “ We, the jury, 
find the defendant guilty of holding unlawfully the lands 
described in the declaration, to wit: the SW } of NW } of 
sec. 26, T. 15, south of R. 28, east, containing 39 56-100 
acres, and that the plaintifts are entitled to the recovery of 
the same.” 

This verdict cannot be sustained and the court erred in 
rendering a judgment thereon. It does not state the quan- 
tity of the estate of the plaintiffs in the land. 

The Judge presiding did not charge the jury upon the 
whole law of the case, as he should have done. He omitted 
to charge the jury as to the legal effect the enclosure ot 
the ten or twelve acres, taken in connection with the writ- 
ten instrument testified to by Price, had, under the 4th 
clause of sec. 6, p. 732, Me’s. Dig., upon the part of the land 
not enclosed, nor did the counsel for the appellant, after the 
failure of the Judge to so charge, request any instruction to 
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the jury. In such a case he will not be permitted to assign 
such omission as error. Cato vs. State, 9 Fla., 163. 

The bill of exceptions does not disclose what connection. 
or relation the defendant, Annie D. Lungren, sustained to 
the Henry D. Lungren, described in the deed as the grantee. 
of Martin. Counsel for appellant says in his brief that she. 
is his executrix. 

The record shows nothing on the subject. 

Judgment reversed and new trial granted. 








JAMES GLOVER, PLAINTIFF IN Error, vs. THE STATE OF 
Fioripa, DEFENDANT IN ERROR. 


1. The jury on the trial of a cause are the sole judges of the credibility 
of the witnesses and the weight of the evidence, and when they 
find the facts in a contested case where there is a conflict of evi- 
dence, it is seldom that this court will reverse the finding on ap- 
peal. 

2. In an indictment for larceny, the article charged to have been stolen 
should be sufficiently described, so that there may be no doubt, 
of its identity. This is required for the protection of the accused 
against further prosecution for the same offence. 


3. The articles so alleged to have been stolen may be described by the 
name by which they are generally known or called in the com- 
munity and among the people, and the evidence must substan- 
tially correspond with the description in the indictment. 


4. The defendant was indicted for the larceny of a gold watch. On 
the trial a practical jeweler and watchmaker, after carefully 
examining the watch, testified that it was not a gold watch; that 
there were thin plates of gold on the ontside and inside of the out_ 
side cases and filled with some baser metal. Itis called a filled case 
It is not known as a gold watch by the trade, but is known by 
the people generally as a gold watch. All the witnesses spoke of 
it as a gold watch, and it had every appearance of being gold : 
Held, That this was no variance between the allegation in the in. 
dictment and the proof. 
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5. An alleged error in the charge of the court to the jury, to be taken 
advantage of on appeal, should be excepted to at the time, or 
embodied in the motion for a new trial, as provided for by chap. 
3431, Laws 1886. 


Writ of errror to the Circuit Court for Hillsborough 
county. 


The facts of the case are stated in the opinion. 
Hammond ¢ Macfarland for Plaintiff in Error. 


The Attorney-General for Defendant in Error. 


Mr. Justice VANVALFENBURGH delivered the opinion 
of the court: 


This isa writ of error to Hillsborough Circuit Court, 
brought by James Glover, who at the October term in the 
year 1885 was convicted of the larceny ot a certain gold 
watch. 

The errors alleged, and the grounds thereof as set out in 
the assignment, are as follows: 

“1st. We insist that the finding of the jury was contrary 
to law—the court having charged the jury that they 
must believe the defendant to be guilty to the exclusion of 
every other reasonable hypothesis. 

“2d. The verdict was contrary to the evidence. 

“3d. The verdict of the jury was contrary to the weight 
of evidence. 

“4th. The verdict was contrary to the charge of the court: 
in this, the court having charged the jury that they must 
believe the defendant guilty beyond all reasonable doubt. 

“5th. The court erred in charging the jury that the watch 
need not be wholly gold; that if it was composed partly 
of gold it was sufficient ; when the indictment charged the 
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watch to be gold, and the proof showed it was only galvan- 
ized. 

“6th. The court erred in charging the jury that they were 

the sole judges of the evidence, and the credibility of the 
witnesses, and they had a right to disbelieve any witness 
that testified if they did not believe his testimony.” 
’ As to the first four alleged errors, that the verdict was 
contrary to law, to the evidence, to the weight of evidence, 
and contrary to the charge of the court, we will consider 
them together. The evidence, as it appears in the record, 
is somewhat confusing, but the witnesses were before the 
jury ; they saw and heard them testify, and they are the 
judges not only of the weight of the evidence, but also of 
the credibility of the various witnesses. 

W. F. Burts testified that he was a member of the tirm 
ot W. F. Burts & Co., doing business at Plant City. That 
one George W. Wells was his partner. “This is the watch 
taken from our show case between the first and tenth of 
last May. I recognized the watch from its general appear- 
ance and from this broken spring, (pointing to a certain 
slide spring on the edge of the watch.) This spring was 
broken before the watch was taken from our show case, 
and it was in the same condition when recovered from 
Jane Miller. It is a gold watch and I was offering it for 
sale at forty dollars. That wasits value when taken. The 
watch belonged to the firm, and was taken from the store 
without the knowledge or permission of the firm, or either 
of them. About the first of September the girl Jane Miller 
came into the store. Daffin first spied the watch and asked 
the girl to let him look at it. He examined it. I had it 
in my hands and recognized it as the watch taken from 
my store. I had her arrested and as the result of what 
she told me I had Glover, the detendant, arrested, and he 
claimed the watch as his and said he had got it at Cedar 
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Key. A short time after that he said he got it at Key 
West. I called his attention to the fact that he had at first 
claimed he got it in Cedar Key. He then said “I must 
have made a mistake, ‘I got the watch at Cedar Key.’ ” 

Jane Miller, for the prosecution: “I know James Glover ; 
(watch shown her;) [had that watch in my possession ; I 
got it from Glover; had it about three months before it 
was taken from me; Glover let me have it and said I conld 
wear it; I was in Mr. Burts’ store when it was first discov- 
ered ; Glover said he had got the watch at Key West. I 
think the watch was taken from me about August.” 

Daffin was sworn for prosecution, and says: “I was work- 
ing and clerk in Burts’ store from first of July, 1884; saw 
the watch every day up to the time it was missing ; this 
is not the watch taken from the store ; am in the employ- 
ment of Burts now; no sir, I don’t think it is the watch.” 

T. S. Brown testified : “I know Burts& Wells; went to 
their store in January, 1885, and clerked for them until 
some time in April, after; the number of the watch in the 
store was 305; the number on that watch was in the same 
place that this is; I saw the number, 305 ; I saw the watch 
last Saturday and noticed the number ; was able to tell the 
number of the watch before I looked at it.” 

For the defence, Henry Young testified: “I can’t say that 
this is the same watch that Glover had the first week 
of Christmas; he showed me a double faced flowered 
watch Christmas week; saw Miss Jane Miller with the 
same watch in February ; I asked her toshow me the watch, 
it was the same watch Glover had. Did not notice partic- 
ularly enough to tell any difference between the watches. 
It was a flowered double case gold watch and was a stem- 
winder. Saw Jane Miller have the watch when she was 
fixing up to go to a festival in February, 1885.” 

Isaac Varnes says: “I saw detendant with a watch like this 
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last Christmas week on the Alafia. Defendant took out 
the watch and told me the time of day.” 

CO. L. Ayres says: “Iam a practical jeweler and watch- 
maker. Had twenty years experience.” After examining 
the watch hesaid “this is nota gold watch. Thereisa thin 
piece of gold inside and outside of the outside cases and 
filled in with some baser metal. It is called a filled 
case. It might be called a gold watch by any one not 
knowing better. It is not known as a gold watch by the 
trade, but is known by the people generally as a gold 
watch.” 

Leonard Holloman testified that he saw defendant witha 
watch like it on 24th December last. 

Mrs. Eliza Glover, mother of the defendant, says she saw 
the watch in defendant’s possession Christmas Eve. *She 
kept the watch three weeks. 

Lizzie Harris says: Has seen Glover with a gold watch 
on Christmas Eve, 1884. 

Jane Miller re-introduced: ‘ Had the watch about three 
months. Had the watch in April.” 

William Glover (father of the defendant) shown the 
watch, said it was the watch his son had Christmas day. 
Said it was not necessary to look at the watch to identify 
it. On the cross examination he was shown a different 
watch and identified it as the watch alleged to have been 
stolen, and which had been proved in evidence ; saying 
he had no need to look at the watch to know it.j JHis 
son brought home with hima gold watch in Christmas, 
1884. 

It was agreed that Mrs. E. G. Tyner, if present, would 
swear: “That on the evening of the 26th day of December, 
1884, she saw at her house in Plant City, in the county of 
Hillsborough, State of Florida, the defendant, James Glo, 
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ver, wearing a hunting case gold watch. That she noticed 
it particularly because she wondered at the negro’s wear- 
ing it.” ; 

C. L. Ayres, recalled, says the watch is not worth ex- 
ceeding ¢ighteen- dollars, but that the selling price of such 
a watch now is about thirty dollars. 

This closed the evidence, and upon a careful examination 
of it we cannot see how the jury could fail to have rendered 
the verdict they did. 

The loss of the watch is proven beyond doubt. It was 
found in the possession of Jane Miller who received it from 
Glover. He does not deny that he loaned it to her, but in- 
sists that he purchased it at Cedar Key, and subsequently 
at Key West. He told Jane Miller, when he loaned it to 
her, that he got it at Key West; he tells Burts first that he 
bought it at Cedar Key and then at Key West, and finally, 
correcting himself, insists that he bought it at Cedar Key. 
The watch is identified by two unimpeached witnesses. 
Burts, who identifies it by a broken spring, and second by 
Brown, who not only identifies it by its appearance, but 
also by the number which was on the watch in the same 
place and position as on the stolen watch. Burts testified it 
was stolen from the first to the tenth of May of 1884. 
Jane Miller testified: “I think the watch was taken from 
me about August,” and that she had it in her possession 
about three months. Burts says that he discovered the 
watch on her about the first of September. From the tenth 
of May to the tenth of August would make the three 
months, but she testifies she had seen Glover with it less 
than a month before he gave it to her, so that it was prob- 
ably discovered on her about the first ot September. The 
defence rely on Daffin’s evidence, who could not identify ~ 
the watch, and who was a witness for the State. None of 
the defendant’s witnesses identify the watch by any mark. 
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They saw defendant have a gold watch like the one said to 
have been stolen on several occasions, and some of them 
say it was betore this one is alleged to have been stolen. 
Allthis evidence was duly considered by the jury, and they 
passed, as was their duty to do, upon the credibility of the 
witness and the weight of the evidence, and settled it by 
their verdict. This verdict the court refused to set aside 
upon the motion for a new trial. Sherman vs. The State, 
17 Fla., 888; Tilly vs. The State, 21 Fila., 242. 

The fifth error assigned is that the court charged the 
jury that the watch need not be’wholly gold. That if it 
was composed partly of gold it was sufficient. The 
indictment charges defendant with the larceny of “ one 
gold watch of the value of forty-five dollars.” The 
proof was to the effect that it was made of thin plates 
of gold on the inside and outside of the outside 
cases and filled in with baser metal; it is called a 
filled case by the trade, but is known by people generally 
as a gold watch. It was designated by the witnesses, 
called both by the State and defence, as a gold watch, and 
is recognized as nothing else in the record. The witness 
who testified it was a filled watch was a practical jeweler 
and watchmaker ; he further testified that the selling price 
of such a watch now is about thirty dollars. 

The charge of the court upon this point was as follows: 
“Tt is not necessary that the watch should be wholly gold; 
if it is composed partly of gold, it is sufficient. That they 
must find the value of the watch, if they find one was 
stolen.” In an indictment for larceny the article charged 
to have been stolen should be sufficiently described so that 
there may be no doubt of its identity. This is required 
for the protection of the accused, so that in the event of a 
future prosecution for the same offence there may be no 
doubt of the identity of the article so alleged to have been 
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stolen. The evidence must also substantially correspond 
with the description in the indictment. Such articles may 
be described by the name by which they are generally 
known, and this watch having all the outward appearance 
of being gold was described and known by all the parties 
and witnesses in this case as such, save only the jeweler 
who after a close and careful examination pronounced it a 
filled watch. It was impossible for the defendant to have 
been mistaken as to the article with the stealing of which 
he stood charged. The State vs. Clark, 8 Iredell, 226; 
The State vs. Campbell, 76 N. C., 261; The State vs. 
Sansom, 3 Brevard, 5. 

Upon this point, upon the request of the State Attor- 
ney, the court further charged, “that if they believe from 
the evidence that the lids of the watch alleged to have 
been stolen are composed on each side of sheets of gold 
filled in with some baser metal, and that such a watch is 
known among the people generally as a gold watch, though 
not among experts, there is no variance between the alle- 
gations in the indictment, and that the watch alleged to 
have been stolen was a gold watch.” If there was any er- 
ror by reason of proper description in the charge first above 
cited, this covers that ground and presents the question 
fully and fairly tothe jury under the law of the case. It 
was under all the evidence practically a gold watch. 

The next and last error assigned is that the court erred 
in telling the jury that they were “the sole judges of the ev- 
idence and credibility of the witnesses, and they had a 
right to disbelieve any witness if they did not believe his 
testimony.” In connection with this paragraph of the 


charge, the court further instructed the jury “ that it is 
not the law that you are bound to believe every witness . 
whose testimony is unimpeached. You are the sole judges 
of the evidence and the credibility of the witnesses, &c.” 
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This fairly presented the case to the jury and we see no 

error in the charge. To this last alleged error there was 

no exception taken by defendant’s counsel to the charge 

either at the time or on the motion for a new trial as pro- 

vided by law, and therefore it ought not to be considered. 
The judgment is affirmed. | 








James A. Harris, APPELLANT, vs. THe BANK oF JACK- 


SONVILLE AND Maxrietp & Co., APPELLEES. 


1. A party to an action cannot be examined as a witness in his own be- 


half concerning ‘‘a transaction or communication”? had with a 
party deceased at the time of such examination, against the 
‘‘assignee’’ of the deceased person, although one jointly interested 
with and represented by the deceased, yet not in fact participat- 
ing in the transaction, still survive, unless such assignee be ex- 
amined in his own behalf as to such transaction, or the tes- 
timony of the deceased person concerning it be given in evi- 
dence. 


. P. R. & Bro., drew a bill of exchange upon J. A. H., addressed 


to J. A. H., Citra, Florida, and payable to their own order. J, 
A. H. accepted it. The negotiations as to and resulting in the 
acceptance were between J. A. H. and C. F. R., a member of 
the partnership of H. P. R. & Bro., the other member of the 
firm, H. P. R., not in fact participating therein. H. P. R. & 
Bro. endorsed the bill before its maturity to the Bank of Jack- 
sonville for value and without notice, and after this C. F. R. 
died. Ina suitin equity subsequently instituted by J. A. H., to 
compel the surrender of a draft which hid been given by him to 
the bank in exchange for such bill of exchange, upon the ground 
that his acceptance, which he claimed was simply, ‘‘ Accept- 
ed, James A. Harris,’ had been materially altered by writing 
over it and across the face of the bill the words ‘*Payable at the 
Metropolitan National Bank, New York City,’’ Harris being 
under examination as a witness in his own behalf, offered to 
testify that the words ‘‘ Payable, &c.,’’ were added after he had 
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accepted it and without his authority : Held, That though C. F. 
R. was not solely interested, but acted in behalf of a partner as 
well as himself, yet the acceptance was a transaction between J. A. 
H. and a person “‘ deceased’’ at the time of such examination, as 
to the alteration of which J. A. H. could not, under the act of 
1874, sec. 24, page 518, McC.’s Dig., testify in his own behalf 
against the bank. 


8. If the acceptor of a bill of exchange allege affirmatively that it has 
been altered materially and without his authority since he ac- 
cepted it, the burden is upon him to prove the alleged alteration. 
The production of the bill will, if the alteration is apparent upon 
its face, make a prima facie case for the acceptor and throw 
the burden upon the holder to show that the alteration was made 
before it was accepted. The party producing and claiming un- 
der the paper must explain every apparent material alteration 
and remove every suspicion thereof, of which there is evidence 
on its face, before he can recover. If there is nothing upon the 
face of the bill to indicate or put one on notice as to the altera- 
tion, the acceptor must prove it by extraneous testimony. ; 


4. The bill of exchange in question was drawn ona printed blank form, 
all the blanks being filled in the handwriting of C. F. R., in 
whose handwriting were also the words ‘‘payable at Metropolitan 
National Bank, New York City.’’ The words, ‘‘Accepted, Jas. A. 
Harris,”’ in Harris’ handwriting, were in red ink, and the other 
writing on the paper in black ink: Held, That there was appa- 
rent, upon the face of the bill of exchange, no alteration, nor any 
presumptive evidence or reasonble ground for suspicion thereof. 








Appeal trom the Circuit Court tor Duval county. 


The appellant, Harris, filed his bill in the Circuit Court 
tor Duval county in chancery, praying that a certain draft, 
dated July 23, 1884, drawn by said Harris, to his order, on 
Maxfield & Co., for five thousand dollars, payable six 
months after date, endursed by Harris to the Bank of Jack- 
sonville, accepted by Maxfield & Co., and held by said bank, 
should be delivered up and cancelled ; and that an action 
at law by said Bank of Jacksonville against Maxfield & Co., 
on said draft, should be enjoined. The groands for relief al- 
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leged in the bill are, in substance, that said draft was ob- 
tained by the Bank of Jacksonville ‘rom Harris for the sur- 
render to him ot a draft of five thousand dollars, drawn on 
and directed to said Harris at Citra, Florida, by H. P. Rob- 
inson & Bro., dated February 20, 1884, payable five months 
after date, accepted by Harris, and sold and endorsed by 
H. P. Robinson & Bro. to said bank; that said last men- 
tioned draft was materially altered after Harris’ acceptance 
thereof, and without his knowledge, consent or ratification, 
by adding therete the words “ payable at Metropolitan 
National Bank, New York City ;” that at the time said 
bank discounted said draft said alteration was made, with 
the knowledge and by the procurement of said bank ; that 
said Harris was a mere accommodation acceptor of said 
draft; that H. P. Robinson & Bro. are insolvent; that, 
when said Harris took up said last mentioned draft and 
gave to said bank the draft on Maxfield & Co., he was igno- 
rant of the said alteration which had been made in the 
draft of February 20, 1884. 

The Bank of Jacksonville answered said bill denying, 
upon information and belief, that there had been any alter- 
ation of said draft as accepted by Harris, and denying posi- 
tively that Harris was an accommodation acceptor thereof, 
and that any alteration was made in said draft by the pro- 
curement or with the knowledge of said bank, and stating 
that said bank bought said draft in good faith, before ma- 
turity, for its full face value, less the usual discount. 
There was a general replication, testimony was taken, and, 
upon the hearing the Circuit Judge dismissed the bill; 
from which decree the appellant took his appeal to this 
court. The other facts of the case are sufficiently stated in 
the opinion. 


Fleming ¢ Daniel for Appellant. 
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A, W. Cockrell ¢ Son for Bank of Jacksonville. 
J. M. Barrs for Maxfield & Co. 


Mr. Justice Rangy delivered the opinion of the 
court : 


The acceptance by appellant of the bill of exchange of 
February 20, 1884, though in law a transaction between 
him and both members of the firm of H. P. Robinson & 
Bro., was in fact conducted between him and the deceased 
member, C. F. Robinson, who, though acting for his firm, 
was the only one of them who actually participated in the 
negotiation and consummation of the transaction with the 
appellant. 

The act of 1874, chapter 1983, §24, p. 518, of McClellan’s 
Digest, after declaring that no person shall be excluded as a 
witness by reason of his interest in the event of the action, 
or because he is party thereto, enacts in the form of a pro- 
viso, “ that no party to such action, or person interested in 
the event thereof, nor any person from, through or under 
whom any such party or interested person derives any in- 
terest or title by assignment or otherwise, shall be examined 
as a witness in regard to any transaction or communication 
between such witness and the person, at the time of such 
examination, deceased * * against the executor, * * * 
assignee * * or survivor of such deceased person, but this 
prohibition shall not extend to any transaction or commu- 
nication as to which any such * * * assignee * * * shall 
be examined on his own behalf, or as to which the testi- 
mony of such deceased person shall be given in evidence.” 

It is claimed by appellant, who was complainant in the 
lower court, that at the time he accepted the bill of ex- 
change the words, “ Payable at Metropolitan Nat. Bank, 
New York City,” which now appear immediately above 
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what he charged to be in fact his acceptance on the face of 
the paper, were not on it, but that they have been added 
since, and that the acceptance made by him was in the fol- 
lowing language: “Accepted, James A. Harris,” and none 
other. As the bill of exchange now stands, the acceptance 
is in the language quoted in this paragraph. 

The acceptance of this paper was, barring for the present 
the effect of the fact that C. F. Robinson was acting in be- 
half not only of himself, but also of a partner who is atill 
living, (a point to be considered hereafter) a “ transaction ” 
with a deceased person, within the meaning of the statute, 
and it seems clear that Harris is excluded from testifying 
as toany addition to oralteration of the acceptance having 
been made. The acceptance is the transaction, and to tes- 
tify as to what were its real terms is unquestionably testi- 
fying as to the transaction between Harris and a person 
who was dead when Harris was examined as a witness, and 
as to which no one else in fact participated in transacting, 
In Ranbitscheck vs. Blank, 80 N. Y., 478, where there was 
an exchange of lands between Herdfelder and Blank, Blank 
gave Herdfelder a check for the amount of the difference in 
value, and Herdfelder gave Blank a receipt, and Herdfelder 
assigned the check to Ranbitscheck, and died prior to the 
trial, it was held that Blank was incompetent to testify on 
the trial as to the transaction between him and Herdfelder. 
In Brighton vs. Bogardus, Admr., 35 Hun., 198, an action 
brought to recover the value of services rendered: by the 
plaintiff, a female, to defendant’s intestate prior to Febru-. 
ary 7, 1882, the plea was payment. Upon the trial before 
the referee the defendant produced a receipt executed by 
the plaintiff, by which she acknowledged the receipt of $50 
from the intestate in full of all demands of whatever nature 
or kind up to date, February 11, 1882, and proved that she 
had delivered it to the deceased. The plaintiff was then 
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allowed, against the defendant’s objection, to testify that 
the words italicised had been added since she signed and 
delivered it to the intestate, and were not there when she 
signed it, but the Supreme Court on appeal held the tes- 
timony to be inadmissible, as it related to a personal tran- 
saction between the witness and the deceased. The execution 
and delivery by the plaintiff to the deceased of the receipt 
were declared to be clearly a personal transaction between 
herself and the deceased. In Foster vs. Collner e al., 107 
Penn. St., 305, the decision was that where a note in suit 
is in the same condition at the trial as at the death of the 
assignor, the assignee cannot testify that it is now partly 
in pencil. Smith vs. Bennett, 35 N. J. Eq., 314 ; Louis vs. 
Easton, 50 Ala., 470; Peace vs. Barnett, 30 Hun., 525. 

There can be no doubt that an attempt to show by Har- 
ris that the alleged addition was made to the acceptance, 
would be within the prohibition of the statute if C. F. 
Robinson, with whom he actually dealt, had been solely 
interested, and acting for himself only, on his side of the 
_ transaction. If he would be a competent witness to testify 
as to the terms of the acceptance, and, consequently, an al- 
teration thereof in one particular, he would be competent 
to do so as to a change in any other particular, to make it 
conditional, or even to destroy its effect altogether. 

Does or should the mere fact that at the time of this 
transaction there was another person jointly interested 
with ©. F. Robinson, and jointly bound by his acts, exempt 
Harris from the exclusion which the statute places upon 
him in a case where no third person would be so interested 
in or bound by the dealings of Robinson? The theory 
of the proviso to the statute is that where one of two per- 
sons whose mouths have been opened by its general pro- 
vision to testify as to a transaction between them has been 
taken away by death, the mouth of the survivor should 
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be closed also as to such transaction against the executor 
or other representative of the deceased person, or his as- 
signee or other person claiming through him, until or un- 
less the executor, assignee or other person representing or 
claiming under such deceased person shall himself testify 
as to such transaction, or having preserved the testimony 
of such deceased person as to it shall use it in evi- 
dence. To the living party to the transaction it prescribes 
perpetual silence as against the representatives of the dead, 
and his assignee or others claiming under him, unless such 
representative or assignee or other claiming under him 
shall himself elect to testify as to such transaction or to in- 
troduce the testimony of the deceased as to it. What the 
living knows or would testify is excluded because what 
the dead would testify if living cannot be or is not given 
in evidence; or because his representative or assignee is 
not himself so acquainted with the facts of it as to encour- 
age him to go upon the stand ; this is the underlying prin- 
ciple of the exclusion : as one is not confronted by the other 
the former is restrained from saying anything. The tempt- 
ation to misrepresentation and perjury in such cases, how- 
ever superior many might prove to it, wasdoubtless thought 
by the Legislature to be too great to permit the survivor 
to speak ; the interest of those claiming under the deceased, 
if not the ordinary principles of fairness, was thought to 
demand the protection of such silence unless and until 
they should themselves elect to testify as to the transaction, 
or to introduce the deceased’s testimony as toit. In case the 
executor or assignee testifies as to the transaction—tells un- 
der oath what he may know about it—or in case he intro- 
duces the evidence of the deceased as to it, his doing so is 
deemed by the statute a sufficient reason for admitting the 
survivor of the parties to such transaction to testify ; be- 
cause in the one case such survivor would encounter what 
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such executor or assignee may know of the transaction, and 
and in the other case he is confronted by the statements of 
the deceased as to the facts and circumstances of the same 
transaction which he will detail his own account of; and 
in both cases such executor or assignee, or other person of 
a like class, exercises his privilege with a full knowledge of 
its letting in the survivor to testify and of even the possible 
consequence thereof. 

In no way does the fact that a third person, having no 
actual participation in the transaction, has a joint interest 
with the deceased person supply the same or like guaran- 
tees of the attainment of the truth, or of the protection of 
those claiming under the deceased, that the exceptions to 
the excluding terms of the proviso gives. Such joint inter- 
est has not been made an exception to the proviso, though 
others were made. It wonld be hard to conceive a sound 
reason why the survivor should testify in his own behalf as 
to a transaction conducted by him and the deceased alone, 
simply because a third person was interested with the de- 
ceased party, and yet be excluded from testifying as to an- 
other transaction conducted in the same manner, but in 
which he and the deceased alone were interested. The fact 
of such joint interest has, to our minds, in itself, no 
effect upon the question whatever; and, upon principle, 
we think Harris was incompetent to testify, and was 
properly excluded, nor are we without authority upon the 
subject. 

In Hunter vs. Herrick, 26 Hun., 272, Hunter sued Her- 
rick, executor of Carlton W. Herrick, deceased, who, with 
one Vanderburgh and another, had been partners under the 
style of L. Vanderburgh & Co., and had made the promis- 
sory note sued on. Vanderburgh was called as a witness 
by plaintiff and interrogated as to a conversation between 
himself and defendant’s testator in reference to the forma- 
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tion of the alleged partnership, and it was objected to as 
being a personal transaction between Vanderburgh and the 
deceased. The Supreme Court held it was such, and that 
Vanderburgh, being “interested in the event of the ac- 
tion,” could not testify. In Hildebrandt vs. Crawford, 
surviving partner, 65 N. Y., 107, where it was claimed 
that Hildebrandt’s conversation was with Ridder, a de- 
ceased partner of Crawford, but was decided in fact not to 
be so, it was said: “If it was clearly shown that the con- 
versation pointed at was between Ridder and Hildebrandt 
in any proper sense, there might be force in the objection ” 
that it was a personal transaction and inadmissible. 

In McWhorter vs. Sell, 66 Ga., 189, where A. sold to B. 
his interest in a note of C., payable to the firm of A, & B., 
and then died, it was held that C. was not a competent 
witness in a suit by B. te prove payment to A. See U. 8. 
Digest, N. 8., Vol. 18, page 946, §41. 

The presence of disinterested parties at the time of the 
transaction, as to which it has been sought to have the sur- 
vivor testify, is shown by the following cases not to save him 
from the excluding effect of the proviso: Brague vs. Lord, 
67 N. Y., 495; Kraushaar vs. Meyer, 72 N. Y., 602. 

II. It is contended by appellant that the bill of exchange 
bears upon its face presumptive evidence of the alleged al- 
teration, without the authority of Harris. As drawn, di- 
rected to “James A. Harris, Citra, Florida,” he says it was 
payable at that place, yet the writing across the face made 
it payable at a difterent place, and this is in a different 
handwriting from that of Harris. 

The cases cited in support of this point are Angle vs. N,. 
W. Mutual Insurance Co., 2 Otto, 380, and Desbrow vs. 
Weatherley, 6 Car. & P., 758. 

In the former case it was held that where a party toa 
negotiable instrument intrusts it to another for use as such, 
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with blanks not filled, it carries on its face an implied an- 
thority to complete it by filling them, but not to vary or 
alter its material terms by erasing what is written or printed 
as a part thereot, nor to pervert its scope or meaning by 
filling the blanks with stipulations repugnant to what was 
plainly and clearly expressed in the instrument; and also 
that the material alteration of a written instrument, with- 
out authority, renders it void. The printed form signed 
in this case in blank by the plaintiff seems to have been as 
follows: “ Pay to dollars on account of 
in drafts to the order of ——.” He signed his name im- 
mediately after and close to the last word. The party to 
whom it was delivered so signed, erased the words “ drafts 
to the order of,” and inserted preceding the erasure the 
words “current funds.” It was held that though the de- 
livery authorized the filling up the blanks in any manner 
consistent with the terms of the form, yet it did not per- 
mit the erasure and change as to the mode of payment, 
as the language “in drafts to the order of,” was an ex- 
pression of the signer’s will and direction in the premises, 
and wholly inconsistent with a payment in funds. As to 
whether the order in this case bore upon its face the marks 
of its infirmity, it is said: “ Actual notice in such a case 
is not required, even in suits founded upon negotiable secu- 
rities where the evidence of its infirmity consists of mat- 
ter apparent upon its face; nor is any different or stricter 
rule applicable in cases like the present, it appearing that 
the printed words, though erased so as to be inoperative, 
were still entirely legible, even to the casual reader, and 
that the words ‘ current funds’ inserted before the erased 
word ‘ drafts’ were plainly repugnant to the erased words 
‘ drafts to the order of,’ which followed them in the same 
connection.” 

Desbrow vs. Weatherly, was a case at nisi prius before 
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Tindale, C. J. The bill of exchange sued on was drawn 
by Williamson on the defendant, who accepted it and Wil- 
liamson endorsed it to the plaintiff. Under the words “ac- 
cepted, H. O. Weatherly,” were ‘written, but not in the de- 
fendant’s hand-writing, the words, “Payable at Messrs. 
Ashleds & Sons, 135 Regent Street.” The bill appeared upon 
its face to have been changed from “five” to “six” months 
as to time of payment. Williamson having been called as 
a witness by the plaintiff, swore that he drew the bill him- 
self, and that defendant accepted it for his accommodation 
and handed it over to plaintiff and received £350 from 
him, and that the bill had not been altered since it was ac- 
cepted. With respect to the words “Payable, &c.,” 
he said that he could not state whether they 
were written before or after the defendant accepted 
the bill, but he thought they were written on the 
same day; yet he would not swear that they were not 
written on a subsequent day. The Chief-Justice, after 
speaking of the alteration of the time of payment, said: 
“ But there is another, which on the testimony of Mr. Wil- 
liamson was made after the acceptance, though he will not 
say exactly when it was done. I allude to the words 
‘Payable, &c.’ This being an alteration after the accept- 
ance, or at the time, it is incumbent on the plaintiff to 
show that it was made with the consent of the party accept- 
ing, &c.” 

In the former case the evidence of alteration and erasures 
on the face of the instrument were enough to put the party 
upon inquiry; in the latter, it is plain that the Chief- 
Justice understood the testimony of Williamson as mean- 
ing or establishing that the words “ Payable, &c.,” had been 
added after the signing of the acceptance, but whether im- 
mediately following, or how long after, was uncertain. Be- 
sides the peculiar position of the questioned words, there 
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was extraneous evidence of an alteration having been 
made. 

Where the acceptor, sued upon a bill of exchange, alleges 
in his plea that it has been altered materially and without 
his authority since he accepted it, the burden is upon him 
to prove the particular alteration set up in his plea; and 
such is unquestionably the rule where, in a case like the 
present, the acceptor becomes an actor in a court of equity 
for the purpose of obtaining a decree for the cancellation or 
surrender of the acceptance on the ground of such altera- 
tion, and the answer of the holder of it at least puts in issue 
the alteration, though it may be not in such form as to be 
evidence and require the testimony of two witnesses, or of 
one and a corroborating circumstance, to overcome it. 
The production ot the bill ot exchange in evidence will, if 
the alteration is apparent upon its face, make a prima facie 
case for the acceptor, and throw the burden upon the holder 








to show that it was made before it was accepted, or, if since, ° 


by the acceptor’s authority. If there is nothing upon the 
face of the instrument to indicate an alteration, then the 
allegations of the acceptor must be proved by extraneous 
testimony. The party producing and claiming under the 
paper is bound to explain every apparent and material alter- 
ation; if it appears to have been altered he must explain 
this appearance ; it there is apparent upon its face any mark 
of or ground for suspicion he must remove the suspicion ; 
but if, on the other hand, however material in fact the 
alteration of the bill may be, there is, upon its face, no evi- 
dence or mark raising a suspicion thereof, the holder is not 
called upon to make an explanation on the mere production 
of the bill, or to introduce any testimony until the altera- 
tion has been shown by sufficient evidence outside of the 
paper. In Meikel vs. State Savings Institution, 36 Ind., 
355, it was claimed that the words “at the First National 
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Bank of Indianapolis ” had been inserted in the body of the 
note since defendant had signed and delivered, but there 
was upon its face no indication of any alteration, and it was 
held that where a defendant alleges an alteration ot the 
note after it has been signed, and there is no indication of 
such alteration on its face, the burden of the issue is upon 
the defendant. 1 Greenleat on Evidence, 364, and notes ; 
Davis vs. Jenny, 1 Met., 221; Wilde vs. Armsby, 6 Cush., 
314; Chism vs. Toomer, 27 Ark., 108 ; Elbert vs. McClel- 
land, 8 Bush, 577; 2 Daniel on Negotiable Instruments, 
§1417, et seg. ; Byles on Bills, 492; Hills vs. Bamer, 11 
N. H., 395. 

In the case at bar it is admitted that C. F. Robinson, the 
deceased partner, had the management of the financial busi- 
ness of the firm, and that the draft in question and another 


_of the same date and amount, but payable in six months, 


are in his handwriting, except the printed parts thereof, 
and excepting the words, “ Accepted, James A. Harris,” 


which are in appellant’s handwriting. It is also admitted 


that the words in the handwriting of Harris are written in 
red ink. What evidence of any alteration or mark of sus- 
picion thereof is there upon the face of this bill? There is 
no interlineation, no erasure, no change or correction. The 
words “ Payable at Metropolitan Nat. Bank, New York 
City,” written across the face of the bill, are in the same 
handwriting, that of C. F. Robinson, as the other written 
parts of the pill, except the words “ Accepted, James A. 
Harris,” which are right under them, and in the handwrit- 
ing of Harris. Ifthe above words constituting the alleged 
alteration were jn the handwriting of athird party it would 
be a suspicions cirepmstance, but bejng in that of the same 
party who wrote the bil], and standing immediately over 
the writing and signature of Harris, we are unable to see 
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anything in the appearance of the bill that indicates that 
it has been altered, or that, in the light of authority, can 
be held to be an apparent alteration. In all the cases where 
the alteration has been held apparent, which diligent search 
upon our own part and the industry of learned and zealous 
counsel has produced, there has been an interlineation, 
erasure, difference of handwriting,change of figures or words, 
or some irregularity calculated to arouse suspicion, on the 
face of the paper. Here we have nothing of the kind; not 
even that of the questioned words being below the signa- 
ture, as was the fact in Desbrow vs. Weatherley, and which, 
on account of its irregularity, may be a sufficient circum- 
stance to put the holder or person taking the paper upon in- 
quiry ; but the words objected to are above his signature, 
and in such case the presumption is that they are adopted 
by his eignature, or, in other words, legally his act, unless 
there is something in their appearance to indicate the con- 
trary. Davis vs. Jenny, 1 Met., 221. 


In Simpson vs. Strickland, 9 Penn. St., 186, the place of | 


payment was in a different handwriting from the body of 


the bill, which had been written by the defendant, and it- 


was held that there was a presumption of an alteration, and 
in the other cases cited in that opinion there are other sim- 
ilar suspicious circumstances. In Jones vs. Ireland, 4 
Iowa, 63, the words “ ten per cent.” were in the same hand- 
writing as the body of the note, but in blue ink, whereas 
the body of the note and the signture were in black ink. 
The defendant, the maker of the note, had signed, but had 
not written any other part of it. It was held that no sus- 
picion requiring the plaintift to show that the words in 
blue ink were made by authority of the maker was cast 
upon the note. In Wilson vs. Harris, 35 Iowa, 507, a por- 
tion of the endorsementsigned by the defendant was in a 
different ink and handwriting from the remainder, but this 
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was held not to afford such a prima facie evidence of a frau- 
dulent alteration as to require the plaintiff to explain them. 

There is nothing to justify us in holding that the ques- 
tioned words were not written before Harris accepted the 
bill; nor is there anything extraordinary or suspicious in 
the form of the bill. The fact that Harris wrote in red ink 
is not evidence of any subsequent alteration of the instru- 
ment. 

III. The testimony of the appellant as to the alleged al- 
teration of the acceptance being inadmissible, and there be- 
ing upon the face of the draft no evidence of such alteration, 
and as there is in the record no other testimony to support 
the allegation of such alteration, the decree must be 
affirmed, and it is unnecessary to consider any other ques- 
tions than those disposed of above. 

The decree is affirmed. 








Witiram K. Lente, APPELLANT, vs. Brent L. CLARKE, 
ADMINISTRATRIX, APPELLEE. 


1. Where a defendant, after appearing specially and obtaining an order 
setting aside the service of an original process, snbmits the cause 
for decision on a demurrer to the bill, such submission constitutes 
a voluntary appearance, and gives the court jurisdiction of the 
person. 

2. A decree pro confesso cannot be entered under the rules of chancery 
practice in this State for the want of an appearance of the de- 
fendant, but only for a failure to file a demurrer, plea or answer. 

8. A decree pro confesso cannot be entered on the rule day to which a 
subpoena that has been personally served is returnable, and on 
which the appearance is due, nor until the next succeeding rule 
day. 

4. No bill of exceptions nor formal noting of exceptions to the orders 
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appealed from held to be necessary to enable the appellant to ob- 
tain a review of them on appeal. An entry in the lower court of 
an appeal from such orders and a due prosecution thereof is suf- 
ficient. 

5. Neither a seal nor subscribing witness is necessary to the validity of 
an agreement or contract for the sale of land, or the note or mem- 
orandum thereof under the statute of frauds. 


6. An agreement for the sale of land under the statute of frauds will 
be held sufficient as to its description of the land to be con- 
veyed, if it so describes a particular piece or tract of land that it 
can be identified, located or found. A detailed description is not 
necessary where the description shows that a particular tract is 
within the minds of the contracting parties and intended to be 
conveyed ; parol evidence may be resorted to, to apply the descrip- 
tion or identify the tract, though such description be somewhat 
general. 

7. The following agreement: ‘‘I agree to make good titles in fee to 
my forty near the Garrison lands, in Hernando county, to Wm. 
K. Lente. Consideration $75.00; received. Thomas W. 
Clarke, witness M. P. O’Neal,’’ held to contain a sufficient de- 
scription. 

8. The expression “‘ forty,’’ as commonly used in this State in describ- 
ing lands, defined. 

9. Where upon the the face of the agreement to convey the description 
of the land i is sufficient, but the fact may be that the defendant 
or party to convey has more than one tract answering the de- 
scription, and thus the description may be rendered indefinite 
and insufficient, it is not necessary for the plaintiff to allege, in 
the bill for specitic performance, that the defendant has only one 
tract answering the description, but the burden is upon the de- 
fendant to set up in his answer and prove his ownership of two 
such tracts. 


Appeal from the Circuit Court for Hernando county. 


Appellant filed his bill against the appellee in the Circuit 
Court tur Hernando county, in chancery, August 22, 1885. 
Subpena issued same day, returnable September 7, 1885, 
and was returned by the sheriff as having been served on 
August 25, 1885. On September 7 a decree pro confesso 
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Was entered agaitist the defendant, in the Clerk’s office, for 
watit of appearance; on September 24 detehdaht, dppearing 
specially, entered & motion to set aside the service of sii 
peena and to vacate the decree pro confesso ; on October 8 
the Circuit Judge, upon hearitig said motion, made the fol- 
lowing order: “ Complainant allowed to amend writ. De- 
fendant allowed until rule day in December next to plead, 
demur or answer.” On November 7 the defendant deé- 
murred to the bill, and on December 11 complainant filed his 
joinder in demurrer. On January 18, 1886; the Circuit Judge 
made the following order upon the said motion to set aside 
service of subpcena and to vacate decree pro confesso: “ Mo- 
tion to set aside service of writ and to vacate decree pro 
confesso granted.” On January 29, 1886, “ by consent of 
counsel,” the demurrer was heard, and said demurrer was 
thereupon sustained. The other facts of the case are suffi- 
ciently stated in the opinion. 


Benjamin M. Miller for Appellant. 
A, Paterson for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court: | 


I. It will be observed that the return of the Sheriff, as 
it appears in the record, conforms to the amendments di- 
rected by the Judge, as indicated by the bill of exceptions, 
and consequently the only conclusion to be drawn, if we are 
to consider the bill of exceptions, is, that the Sheriff 
amended the return, as it originally stood, so as to make it 
comply with the ruling of the Judge. Such a bill of ex- 
ceptions is neither a necessary nor a proper chancery pro- 
ceeding. Ignoring theso-called bill of exceptions, we must 
conclude either that the return, as it now appears upon 
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the copy of the writ, is as it was originally made by the 
Sheriff, or that it was amended under the order of October 
the 8th, allowing an amendment of the writ. 

It is, however, unnecessary to say anything about the 
sufficiency of the service as indicated by the return, be- 
cause after the order of January 13th, considered in so far 
as it sets aside theservice, was made, there was a voluntary 
appearance by defendant in the argument and submission 
of the demurrer by her counsel. Had no order as to the 
service been made but that of October 8th, which practi- 
cally denied defendant’s motion, we do not mean to say that 
defendant, had she excepted to such order, would have 
waived her right to appeal from it by defending by de- 
murrer or answer. Harkness vs. Hyde, 98 U. 8., 476. 
After obtaining an order setting aside the service she has 
voluntarily appeared, and thus she cured all defects of ser- 
vice, and gave the court jurisdiction of her person. Keil 
vs. West, 21 Fla., 508; and vide 13 Fla., 361, 574. 

The rules of practice in chancery causes in this State au- 
thorizes a decree pro confeeso only for want of a demurrer, 
plea, or answer, and not for want of an appearence. 
Equity Rule,44. The appearance was due, assuming that 
the service of the writ was legal, on the rule day in Sep- 
tember, but the defendant had, under the above rule, till 
the rule day in October to file such pleading as her counsel 
might deem proper. 

With the remark that no formal exception by the plain- 
tiff to any of the orders appealed from in this cause was 
necessary, but that in chancery an appeal from such orders 
duly entered is ordinarily a sufficient exception, we will 
pass to the consideration of the order sustaining the de- 


murrer. 
Il. The memorandum or agreement in this case, is as 
follows : 
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. “Dec. 18, 1883. . 
“T agree to make good titles in fee to my forty near the 
Garrison lands in Hernando county to Wm. K. Lente. 


Consideration, $75. Received., 
“Tuomas W. OLARKE, 


“ Witness, M. P. O’Ngat.” 


It is objected by counsel for appellee that this writing is 
not under seal, and has not two subscribing witnesses, and 
that hence no title passes by it. He refers to section 1, 
page 214 ot McClellan’s Digest. This section relates to 
present conveyances of the title of certain interests or es- 
tates in land, and not to agreements or contracts to convey 
the same in the future. The latter are regulated by sec. 
1, page 208 of the Digest, which provides that “ no action 
shall be brought * * whereby to charge any person 
* * upon any contract for the sale of lands, tenements, 
or hereditaments, or of any uncertain interest in or concern- 
ing them * * unless the agreement or promise upon which 
such action shall be brought, or some note or memoran- 
dum thereof shall be in writing, and signed by the party 
to be charged therewith, or by some person thereunto law- 
fully authorized.” Neither a seal, nor witnesses to such 
contract or agreement for the sale of lands, or memoran- 
dum thereof, is required. The above sections are parts of 
the same statute. By a subsequent act executors and admin- 
istrators are authorized toexecute conveyances of real es- 
tate, where written agreements or contracts therefor have 
been made by their testators or intestates. Sec. 57, p. 93. 

It is further contended that the description of the land 
to be conveyed is not sufficient, and the case of Patrick vs. 
Sears, 19 Fla., 856, is relied upon. There the agreement 
dated January 13, 1882, and signed by Patrick, was as 
follows: “I have agreed to sell W. J. Sears five acres of 
land near Kissimmee City, in Orange county, Florida, for 
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one hundted dollars, to be selected: by his agent.” Sears 
appoitited an agent, who selected the land, and notified 
Patrick that he had dotie so, describing the land selected, 
and as such agent he tendered the $100 and demanded a 
deed. This was held hot to be such an agreement as could 
be enforced in equity, because the land is not identified by 
it, nor did either party contemplate any particular five 
acres. It is clear that the agreement identified no particu- 
lar piece of land, arid also that subsequent action was ne- 
cesssiry to attach or apply the contract to any partictilar 
piece, and hence there was rio description whatever of atiy 
particular tract in the paper, and in the nature of thitigs 
could be none. 

The rule is, that the contract or memorandum toust 
identify or point out a special tract of land as within the 
minds of the parties, and intended to beconveyed. It must 
86 describe the land as it can be found, or located; or in 
other words, there must be such a description as can be ap- 
plied to a particular piece of land as the subject of the con- 
tract. A detailed description is not necessary. Where the 
description shows that a particular tract as distinguished 
from other lands is meant, then parol evidence can be re- 
sorted to to apply the description, or identify, or locate the 
land, though the description be somewhat general. How- 
ever precise the description, a resort to parol evidence for 
such purpose is always necessary to apply it, or ascertain 
the land described. This is not adding anything to the 
terms of the agreement or memorandum, and consequently 
not a violation of the statute. 

In Atwood vs. Cobb, 16 Pick., 227, the description was 
“ about five acres of land, more or less, with the shop and 
other erections and improvements on it, which I own in 
Middleborough, on the road to Wareham, being the same 
which I bought of him,” (the plaintiff) and the court held it 
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sufficient, remarking that the mémorandum must express 
the substance of the contract, with reasonable certainty, 
either by its own terms, or reference to some other deed, or 
other matter, from which it can be ascertained with like 
reasonable certainty, * * and that the estate is well de 
scribed as the same estate which Atwood had before sold 
to Cobb. In Hurley vs. Brown, 98 Mass., 545, “ A house 
and lot of land situated on Amity street, Lynn, Mass.,” 
was the desvription, and it was held that in a contract to 
convey real estate the words of description are presumed to 
relate to an estate owned by the party contracting to con- 
vey; and that though there were in fact several lots of land 
with houses on Amity street, oral evidence was admissible 
to apply the description to a particular house and lot so 
situated and so owned. “If,” says the court, “the party 
who enters into the agreement in fact ownsa parcel answer- 
ing to the description, and only one such, that must be re- 
garded as the one to which the description refers. With 
the aid of this presumption the words ‘a house and lot,’ 
on a street where a party who uses the language owns only 
one estate, are as definite and precise as the words ‘my 
house and lot’ would be; a description, the sufficiency of 
which has been placed beyond all doubt by very numerous 
authorities. * -* * In the present case the writing does 
not show that there is more than one house and lot on 
Amity street. This fact was disclosed by oral testimony, and 
the familiar rule would seem to apply, that parol evidence 
is admissible to explain and remove a latent ambiguity. 
If there had been only one house and lot on the street there 
would have been no indefiniteness in the description. The 
supposed uncertainty having been created by parol, evi- 
dence of the same character may be resorted to for its re- 
moval. But without relying much upon this consideration 
we regard the fair construction of the words used to be that 
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they relate to a house and lot owned at the time the mem- 
orandum was signed by the parties who signed it. Thus 
interpreted they are sufficiently certain, and the oral evi- 
dence is needed only to apply the description. This must 
be done by extrinsic evidence in every contract or convey- 
ance, however minutely the boundaries of the estate may 
be set forth.” In Scanlan vs. Geddes, 112 Mass., 15, the 
description was a “house on Fifth street, between D & E 
streets,” the memorandum bearing date Boston, November 
10, 1870, and it was held to be sufficient where the party 
to convey owns but one house upon the street, and that the 
language covered not only the building, but the land upon 
which it stands, and so much more as was necessary to its 
beneficent enjoyment, and within the defendant’s power to 
convey. See also Slater vs. Smith, 117 Mass., 96, and 
Mead vs. Parker, 115 Mass., 413; which, perhaps, carry 
the docrine of the use of parol evidence to apply the de- 
scription still further. 

In Tennessee, where the agreement was, “I have this 
day sold to W. K. Dobson a certain tract of land contain- 
ing nine acres and sixty-six poles, near the junction of 
Broad street, Nashville, and the Hillsboro Turnpike, Da- 
vidson county, Tennessee, for the sum of four thousand 
dollars,” the court in Dobson vs. Litton,-5 Caldwell, 616, 
held it too vague to point out and identify the premises, 
and sustain a bill for specific performance, but said: “If 
the agreement itself shows that some particular tract 
of land was intended, then proof is admissible to 
show the location and boundaries of the tract mentioned, 
and to enable the court to find it. Thus, if the agreement 
had described the premises as ‘ my tract of nine acres and 
sixty-six poles, near the junction, etc.,’ there could be no un- 
certainty that a particular tract of land was meant, and even 
if the grantor had two tracts answering to that description 
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that would create no uncertainty upon the face of the deed, 
but only after the introduction of parol evidence. But an 
instrument describing the premises as ‘a tract’ etc., as in 
this instance does not specify any tract of land * * 
and the object of parol proof proffered in this case would 
be not to point out the tract which the instrument men- 
tions, but to furnish grounds of inference from the fact 
that defendant had but one tract in that vicinity, that the 
parties must have intended the instrument to describe that 
tract and no other.” It is held in this case that where an 
instrument is so drawn that, upon its face, it refers neces- 
sarily to some existing tract of land, and its terms can be 
applied to that one tract only, parol evidence may be em- 
ployed to show where the tract so mentioned is located, 
but that where the description employed is one that must 
necessarily apply with equal exactness to any one of an in- 
definite number of tracts, parol evidence is not admissible 
to show that the parties intended to designate a particular 
tract by the description. See also Parker vs. Swann, 1 
Humphreys, 80. 

In Kitchen vs. Herring, 7 Iredell’s Eq., 190, the contract 
was: “ Received of John L. Kitchen, payment in full for 
a certain tract of land lying on the southwest side of 
Black river, adjoining the lands of William Haffland and 
Martial, for which I am to give hima good deed, &c.,” 
and the description was held by the Supreme Court of 
North Carolina to be sufficiently certain to entitle the bar- 
gainee to a specific performance of the contract. “The de- 
scription is sufficiently certain to identify the land—that is 
certain which can be made certain, and for this purpose an 
enquiry would be ordered if necessary.” Whether the 
case of Murdock vs. Anderson, 4 Jones’ Eq., 77, cited in 
Harley vs. Brown, supra, conflicts with this, we are not 
advised, as it is not within our reach. In Summers vs. 
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Spruill, 8 Jones’ Eq., 9, thé description was “ the tract of 
land whereon I live, known as the William Wynn farm,” 
and it was held that either of the two descriptions embod- 
ied in this language was sufficient, provided the tract thus 
called is capable of being otherwise sufficiently identified, 
as “id certum est,” ete. 

In Colerick vs. Hooper, 8 Ind., 316, thé agreement signed 
by Colerick was “TI have this day sold my lot to A. C. on 
the plat in the town of South Bend—on the plat of said 
town on the river bank—I have received full value and 
will make thé deed as soon 4s convenient,” and it was 
held that parol evidence was admissible to identify the 
particular lot intended to be conveyed, and that the con- 
tract was, therefore, sufficiently certain to be the founda- 
tion of a bill for specific performance. Parol evidence, it 
was held,‘ would not be required to make out the terfiis of 
the agreement, but to apply the agreement to the subject 
matter of it. The thing sold was Colerick’s lot on the 
river bank, in the town of South Bend. The written con- 
tract assumed that he had one lot on said bank in said 
town, and implied that he had but one, which was the 
only remaining question to be settled. This question could 
be easily answered from the data given for identifying the 
land.” 

Without stopping to decide between the Massachusetts 
and Tennessee courts, as to the distinction to be drawn be- 
tween cases in which one contracts to convey a tract of 
land, and those in which he agrees to convey “his” or “my” 
tract, it seems clear to us that in the light of the above de- 
cisions that the description of the land in the contract un- 
der consideration is sufficient. 

There is no doubt as to the meaning by the parties of the 
expression “forty” used in the contract. By “forty ” 
thus used in connection with lands is meant either the 
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north or south half of a half of a quarter section of land. 
The statutes of the United States authorize the division of 
each quarter section of land into east and west halves by a 
line drawn through it north and south equidistant between 
the east and west corners of the quarter sections ; and fur- 
ther provides for the subdivision of such half-quarter sec- 
tions into north and south halves by a line run through the 
middle of them east and west. §§2395, 2397, R. S. U.S. 
This subdivision of a half quarter section is the smallest 
subdivision of an entire or regular section of land recog- 
nized by the United States statutes. It usually contains 
about forty acres, as does an entire section about six hun- 
dred and forty acres, or a half of a quarter section about 
eighty acres, and a quarter section about one hundred and 
sixty acres. Theoretically an entire section should contain 
640 acres, and the above mentioned smallest subdivision 
40 acres, but on account of inaccuracies of surveys they 
both often fall a few acres short; yet the term “ forty,” 

whether such subdivisions evsiteth forty acres or less, has 
in this State become as fixed and as well understood term 
to designate them as ever attached from common or gene- 
ral use to anything. No one can for a moment doubt that 
by the expression, “my forty near the Garrison lands, in 
Hernando county,” both parties understood and were deal- 
ing as to a single half of a half of a quarter section, claimed 
to be owned by the intestate, Thomas W. Clarke, and lying 
near lands known as the Garrison lands in thatcounty. It 
must be assumed, looking at the terms of the contract, not 
only that they both had in view and understood that they 
were dealing as to, and contemplated particular piece of 
land, but that there are lands in the county known as the 
Garrison lands, and that both parties had these lands in 
their minds as the lands near which the intestate’s 
“forty” was situated. The contract identifies and fnr- 














526 SUPREME COURT. 








Frank Franklin v. Loton M. Jones, Adm’r, &c.—Syllabus. 








nishes the means of finding the land. Eggleston vs. Wagner, 
46 Mich., 610; Robeson vs. Hornbaker, 3 N. J. E., 60; 
White vs. Hermann, 51 Ill., 248; 14 N. Y., 584; 40 N. 
Y., 357. 

If it be that the intestate owned another forty near 
the Garrison lands, and consequently answering the same 
description whereby the sufficiency of the contract as iden- 
tifying a particular piece of land would be destroyed, the 
detendant can develop the fact in her answer. The pre- 
sumption arising from the face of the contract is that he 
had but one forty so situated, and we think the rule which 
calls upon the defendant to make known such fact, if it ex- 
ists, a better one than that requiring an allegation in the 
bill that he owned but one. The bill in this case describes 
a particular forty by numbers, and alleges that it is the one 
meant and covered by contract. 

The decree sustaining the demurrer is reversed, and the 
cause will be remanded with leave to the defendant to an- 


swer. 








FRANK FRANKLIN, APPELLANT, vs. Loton M. Jonzs, Ap- 
MINISTRATOR, &C., APPELLEE. 


1. The reformation of written instruments, when by mistake they ex- 
press.more or less than the parties intended, is a well established 
branch of equity jurisdiction. 

2. The writing should be taken to be the sole expositor of the intent of 
the parties until the contrary is established by full and satisfac- 
tory proof, beyond reasonable controversy. 


Appeal from the Circuit Court for Duval county. 


The facts of the case are stated in the opinion. 
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R. B. Archibald for Appellant. 
Hartridge ¢ Young for Appellee. 


Tue Curer-Justice delivered ‘the opinion of the court: 


Frank Franklin filed his bill in the Circuit Court of 
Duval county against Mary Burrill. The bill alleges that 
on the 26th day of March, A. D. 1874, complainant con- 
veyed by deed to the defendant lot 2 in block 114, in the 
city of Jacksonville. That by the said deed of convey- 
ance your orator only intended to convey to said Mary 
Burrill an estate in said lot during her natural lifetime, and 
inetnding to retain the fee simple in the same in himself. 

That the defendant was his mother and that he received 

no consideration of any kind for the lot. 
. The bill prays that the deed may be decreed to be null 
and void, and instead thereof, that the court may decree to 
defendant a life estate in the property. The defendant an- 
swered the bill denying all the material allegations therein 
and alleging that she purchased the lot from the complain- 
ant for the consideration of one hundred dollars as .ex- 
pressed in the deed. 

The defendant having died.after putting in her answer, 
Jones, as her administrator cum testamento annexo was made 
a party defendant. 

The complainant filed a general replication. 

Testimony having been taken by both parties, and the 
cause coming on for a hearing, the chancellor dismissed the 
bill and the complainant appealed. 

In the case of Jackson ef al. vs. Magbee et al., 21 Fia., 
622, this court held that while equity would reform a writ- 
ten instrument when by a mistake it did not contain the 
true agreement of the parties, yet it would only do'so when 
the mistake was plain and the proof was full and satistac- 
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tory. That the writing should be deemed to be the sole 
expositor of the intent of the parties until the contrary 
was established beyond reasonable controversy. That such 
relief would not be granted where the evidence was loose, 
contradictory or equivocal. A review of the evidence for the 
complainant fails to assure us that it is of that character 
and sufficiency which the law requires, and is contradicted 
by the answer and the evidence of witnesses for the de- 
fendant. 

There was no error in the decree of the court, and the 
same is affirmed. 





ARNOLD JORDAN, PLAINTIFF IN Error, vs. THE State oF 
Fiormpa, DEFENDANT IN Error. 


1, A motion in arrest of judgment is only available to reach errors 
which are apparent upon the record. ' 

2. When an indictment contains good and bad counts, and there isa 
general verdict of guilty rendered upon the whole, a judgment 
and sentence will be sustained if the indictment contains one 
count in which the offence is adequately set forth. 

3. The order and method for the submission of testimony to a jury is 
in the sound discretion of the presiding judge, and a new trial 
will not be granted because the judge permitted further testi- 
mony to be introduced after the evidence had been closed on 
both sides and argument of counsel had commenced, unless it 
be shown that the prisoner was prejudiced thereby in some other 
way than by its mere irregularity. 

4 Pnder chap. 3413 and chap. 3416, Acts 1883, a single act of selling 
spirituous, vinous or malt liquor without having first obtained 
a license, is violation of the law. asithataies we 
5. When a person is charged in an indictment with unlawfully carrying 

on the business of a dealer in spirituous liquors for which 4 


State license is required by Jaw without first having obtained 
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such license it is unnecessary to state the names of persons to 
whom sales were made. 

6. An expression of opinion by a juror during a recess of the court, 
and while the trial was pending, as to the guilt of the prisoner, 
while reprehensible conduct, is not a sufficient cause to set aside 
the verdict unless it appear from such expression that such juror 
had a previous opinion, irrespective of that derived from the ev- 
idence submitted. 


Writ of Error to the Circuit Court for Escambia county. 
Mr. Justice Raney did not sit in this case. 

The facts of the case are stated in the opinion. 

R. B. Hilton for Plaintiff in Error. 

The Attorney-General for Defendant in Error. 


Tue Curer Justice delivered the opinion of the court: 


The prisoner, Arnold Jordan, was indicted in the Cir- 
cuit Court of Leon county for selling spirituous liquors 
without a license. The indictment contains two counts. 
The first count alleges that the prisoner unlawfully carried 
on the business of a dealer in spirituous liquors, tor which 
a license is required, without first procuring such license. 

The second count alleges that the prisoner did unlaw- 
fully sell intoxicating liquor, to wit: Whiskey without 
having obtained a license therefor. 

The defendant pleaded not guilty. 

He was convicted of the offence and his counsel filed a 
motion in arrest of judgment, and also a motion for a new 
trial, both of which motions were overruled. 

The grounds set forth in the record for an arrest of the 
judgment are— 

Ist. That the second count sets forth no offence known 
to the laws of Florida. 

34 





530 SUPREME COURT. 








Arnold Jordan v. The State of Florida—Opinion of Court. 








2d. That there was no proof to show that the defendant 
was a dealer in spirituous liquors. 

3d. That there is no offence known to the laws of Florida 
in either court. 

4th. That the said indictment fails to set forth in either 
count the names of the persons to whom the defendant sold 
spirituous liquors. 

The second ground alleged, to wit: that there was no 
proof to show that the defendant was a dealer in spirituous 
liquors, cannot be considered by this court or by the Circuit 
Court on a motion to arrest the judgment. Such a motion 
reaches nothing but errors that are apparent upon the re- 
cord. Sedgwick vs. Dawkins, 18 Fla., 335; McClerkin vs. 
State, 20 Fla., 879; Hyer vs. Vaughn, 18 Fla., 647. 

The only objection to the first count is that the names of 
the persons to whom sales were made are not set forth. 
Bishop on Statutory Crimes, sec. 1037, says: “‘ Where the 
charge is being a common seller, no names of persons to 
whom sales are made need be set out, for in this offence 
not even instances of sale are required to be set out.” We 
apprehend the same rule prevails where the charge is 
against a defendant as a “ dealer ”’—a common seller and a 
dealer being virtually the same. We think the first count 
was good. This conclusion makes it unnecessary for us to 
consider the objections to the second count. 

Where the indictment contains good and bad counts and 
there is a general verdict of guilty rendered upon the whole, 
a judgment and sentence, for so much of crime as the in- 
dictment adequately sets out, will be sustained. Bishop’s 
Criminal Procedure, sec. 1051, vol. 1. 

The defendant also moved the court for a new trial on 
the ground—first, that after the testimony both for the 
State and the prisoner had been closed and prisoner’s coun- 
sel had commenced his argument, the counsel for the State 
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was permitted by the court over the objection of the de- 
fendant to introduce further evidence. We do not think 
this is a sufficient cause for granting anew trial. The man- 
ner of the submission of testimony to the jury is a matter 
in the sound discretion of the court and cannot be com- 
plained of unless it was in some way shown to have pre- 
cluded the defendant from having a tair and impartial trial. 
This is not shown by the statement that its irregularity 
consisted only in its submission out of the usual order of its 
procedure before argument, the prisoner not being deprived 
of his right to introduce evidence in rebuttal of it nor his 
counsel from commenting on its effect to the jury. 

The next*ground for a new trial set up by the defendant 
is that the court erred in charging the jury as follows: 
“Tf you believe that any of the parties giving evidence 
swear to the truth in saying that the defendant sold whis- 
key to him, not having a license, you will find him guilty.” 
The only objection made to this charge, and consequently 
the only one we consider, is, that a single act of selling 
whiskey without a license is not a violation of our revenue 
law. 

We are of the opinion that under our statutes the charge 
was proper. Chapter 3413 defines a dealer in liquors to be 
one “who shall sell spirituous, vinous or malt liquor ;” 
and chap. 3416 provides that it shall be unlawful for any 
person to sell any intoxicating liquors, wines or beer, and 
that any person who violates the provisions of this chap- 
ter shall be amenable to the penalties ;:rescribed for selling 
liquor without license. 

The next ground for a new trial is that during a recess 
of the court, and while the trial was pending and before 
all the evidence had been submitted, a juror in the presence 
of several persons used the following language: “ Fisher 
gained Anthony Johnson’s case yesterday but I will be 
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damned if he gains this one,” meaning the one then on 
trial, the said Fisher having been a witness for the said 
Anthony Johnson on his trial the day before and having 
also been a witness who had testified on behalf of the de- 
fendant on that day. 

The record shows that the recess was ordered by the 
court for the purpose of proving by the Tax Collector of 
Leon county that the prisoner had not procured a license 
to sell liquor. Proftatt on Jury Trials, sec. 388, lays down 
the rule‘as to expressions of opinion by jurors pending the 
trial, as follows: “ It will not, however, in every case, be a 
sufficient ground for setting aside the verdict, unless the 
expression be such as to unmistakably indicate-a previous 
opinion, irrespective of that derived from the evidence.” 

Measured by this standard there is nothing in the 
language of the juror to indicate that there was in his 
mind a conviction of the guilt of the prisoner previous to 
his entering the jury box, or that his expression was not 
based on the evidence he had heard, nor can we say for the 
same reason that it showed a preconceived prejudice against 
the prisoner. Such conduct on the part of a juror is im- 
proper and deserved severe reprehension from the court, 
but it is not sufficient cause to justify us in setting aside 
the verdict. 

The judgment is affirmed. 








WasHINGTON JoNES, PLAINTIFF IN Error, vs. THE State 
oF FiorrpA, DEFENDANT IN ERRor. 


1. An indictment against A. for falsely personating B., and procuring 
from C. money or other thing by reasonof such false personation, 
should set forth the relations existing between B. and C., which 
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* 
would show upon what ground B. could demand or expect to re- 
ceive from C. such money or other thing. 


2. It is essential in an indictment for falsely personating another, (sec. 
41, McC.’s Dig., p. 364,) that the indictment should allege that 
the defendant intended to convert the property received by him 
) by means of such fraudulent personation to his own use. 


8. In an indictment for falsely personating another, and by means 
thereof obtaining property, the ownership of the property should 
be laid in such person as could maintain a civil action of trespass 
therefor. 

4, When the evidence shows that the prisoner went to the Bank of St. 
Augustine and presented to the teller the bank book of one 
Kirby, and falsely represented himself to be Kirby, and by 
means thereof received from the teller the amount such book 
showed that Kirby had on deposit in such bank, and that the 
amoum paid was in money belonging to the Bank of St. Augus- 
tine, the ownership of the money should be laid in the indict- 
ment as in such bank and not in the teller. 





Writ of errror to the Circuit Court for St. Johns 
county. 


Mr. Justice Raney did not sit in this case. 


The facts of the case are stated in the opinion. 


M. C. Jordan tor Plaintiff in Error. 





The Attorney-General for Defendant in Error. 
Tue Cuter-Justick delivered the opinion of the court: 


The Plaintiff in Error was indicted and convicted in the 
Circuit Court of St. Johns county on the following indict- 
ment: 

“THE State oF FLoripa, 


vs. 
WASHINGTON JONEs. 


“In the name and by the authority of the State of Florida: 
“The Grand Jurors of the State of Florida, empanelled 


Indictment for obtaining goods 
under false pretences. 
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and sworn to inquire, and true presentment make, in and 
for the body of the county of St. Johns, upon their oath do 
present, that Washington Jones, laborer, of the county of 
St. Johns and State of Florida, on the eighteenth day of 
May, in the year of our Lord one thousand eight hundred 
and eighty-five, in the county and State aforesaid, teloni- 
ously, unlawfully, knowingly and designedly did falsely 
pretend to one John T. Carr that he, the said Washington 
Jones, was one Walter Kirby, by means of which said 
false pretence the said Washington Jones did then and 
there unlawfully, knowingly and designedly, fraudulently 
obtain from the said John T. Carr, sixteen five dol- 
lar bills of the currency of the United States of the 
value of five dollars each, and twenty-two one dollar 
silver pieces of the coin of the United States of the value of 
one dollar each, of the property, goods and chattels of the 
said John T. Carr with intent then and there to cheat and 
defraud the said John T. Carr of the same, and the said 
John T. Carr was induced to part with the possession of the 
said sixteen five dollar bills of the currency of the United 
States of the value of five dollars each, and the twenty-two 
one dollar silver pieces of the coin of the United States ot 
the value of one dollar each, by reason of the said false and 
fraudulent pretence. Whereas in truth and in fact the 
said Washington Jones was not then and there the said 
Walter Kirby as the said Washington Jones then and there 
well knew, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of 
the State of Florida.” 

Defendant’s attorney moved in arrest of judgment on the 
following grounds: 

1st. The indictment is vague, indefinite and insufficient. 

2d. The indictment does not allege facts sufficient to sup- 
port the verdict. 
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8d. The indictment does not charge any offence known 
to the law. 

Which motion was overruled. 

The motion should have been granted. The indictment 
was doubtless framed to cover the offenee provided for in 
sec. 41, McC’s. Dig., p. 364, of one person falsely personat- 
ing another, notwithstanding the statement in the margin 
and the endorsement thereon that it was an indictment for 
obtaining goods under false pretences. 

The indictment should have set forth what relations were 
established between Kirby and Carr, by virtue of which 
Kirby had a right to demand and receive from Carr the 
money or other thing belonging to him which was in the 
possession of Carr, and e converso the duty of Carr arising 
from such relations to deliver the money or other thing to 
Kirby, or if there was no business relations between them, 
then some special reason why Kirby could have procured 
from Carr the amount alleged. 

With one of these predicates laid in the indictment it 
should then allege the knowledge of it by the prisoner, his 
false personation, the delivery to him by reason of such talse 
personation of the property intended to be delivered to the 
person who had the right to demand or to expect it, and 
further that the prisoner intended to convert the said prop- 
erty to his own use. It falls short of these nécessary require- 
ments. It merely states that Jones represented to Carr that 
his name was Kirby, whereupon Carr gave him one hun- 
dred and two dollars. This is insufficient, unless it be 
shown that Kirby had a right to demand the money ci 
Carr, and that it was incumbent on Carr to pay the same 
to Kirby, or that some such relation was existing between 
Carr and Kirby as would be sufficient to induce Carr to 
loan or deliver the money to Kirby, of which Jones in his 
assumed character availed himself. 
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The indictment should also state that at the time of the 
delivery of the money to Jones, Carr believed him to be the 
man he represented himself to be—Kirby. 

The indictment also fails to allege that the prisoner se- 
cured the property “ with the intent to convert it to his own 
use.” This statement is essential to the guilt of the pris- 
oner. It does not appear but that he personated Kirby 
with his consent or with the intention to give the money 
to Kirby. 

The plaintiff in error asked the court to charge the jury 
as follows: “ If it appears from the evidence that John T. 
Carr was only the teller of the Bank of St. Augustsne, and 
that his duties were simply to receive money for and pay 
out money for the said bank, and that he paid out the 
money alleged in the indictment out of the moneys of the 
bank while in the performance of his duties as such teller 
at said bank, then he is in law only the servant of the 
Bank of St. Augustine, and, unless the indictment alleges 
the money as obtained from the Bank of St. Augustine, 
you will find the defendant not guilty.” 

Which instruction the court refused to give. Bishop, in 
discussing the question as to whom the indictment should al- 
lege the ownership of property to be vested in, says that the 
ownership must be laid in some person who could maintain 
the civil action of trespass, and that this is perhaps the true 
test in all or nearly all the cases. Bishop’s Criminal Pro- 
cedure, Vol. 2, sec. 722. 

The evidence showed that the prisoner, Jones, came into 
the Bank of St. Augustine when one Carr was acting as 
teller, and presented the bank book of one Kirby to him, 
saying that he was Kirby and asking payment of the 
amount the book showed to be due said Kirby, one hun- 
dred and two dollars, which amount Carr paid to the pris- 
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oner believing him to be Kirby. That the money paid to 
him belonged to the Bank of St. Augustine. 

Applying to this evidence the test laid down by Mr. 
Bishop, we think it plain that the Bank of St. Augustine 
would be the only proper plaintiff ina suit for the recovery 
of the money, and as a consequence the indictment should 
have laid the ownership of the money in the bank. 

For the errors pointed out, the judgment of the Circuit 
Court is reversed and the cause remanded. 








Moses BreaurEGARD SELPH, PLAINTIFF IN Error, vs. THE 
State oF FLorrmpaA, DEFENDANT IN ERRoR. 


1. The witness’ state of mind and interest in respect to the prisoner 
are always pertinent inquiries and should be considered by the 
jury in weighing the evidence of the witness. 


co) 


. Counsel for prisoner has a right to ask a witness for the State on 
cross examination, if he had not taken part in an indignation 
meeting against the prisoner, and if he had not pledged himself 
to do all he could to convict the prisoner, to show whether or no 
the witness was hostile to the prisoner. 


3. The asking of such question by the prisoner, and an affirmative an- 
swer as to taking part in the indignation meeting, will not justify 
the court in permitting the witness to state the reason for call- 
ing such meeting and testifying as to difficulties between the 
prisoner and other persons, wholly disconnected with the charge 
for which prisoner was on trial and which were calculated to se- 
riously prejudice the jury against the prisoner. 

4, Counsel for the prosecution in a criminal case are not bound to in- 
troduce all the witnesses who were present at the time of the 
commission of the offence. 


o 


. The presiding judge has a right in the exercise of a sound discre- 
tion to call a witness either for or against the prisoner, and when 
so called and questioned by the court to permit both sides to 
cross examine him. 
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Writ of error to the Circuit Court for Suwannee county. 


Mr. Justice Rangy was absent when the opinion in 
this case was delivered. 


The facts of the case are stated in the opinion. 


White ¢ White, J. N. Stripling, B. H. Palmer. and A. J. 
Henry for Plaintiff in Error. 


The Attorney-Geneoal and C. R. King tor Defendant in 
Error. 


Tue Curer-Justice delivered the opinion of the court: 


The plaintiff in error, Moses Beauregard Selph, was con- 
victed in the Circuit Court of Suwannee county for the 
murder of Wilson M. Kirkland. In the course of the 
trial one W. E. Robinson was introduced as a witness for 
the State. In his cross examination he stated as follows: 
“* Myself and the defendant were friendly ; myself and old 
man Selph were not friendly some time ago, but are now; 
nothing between me and Bogue; I didn’t pledge myself to 
do all I could to convict Selph ; J took part in indignation 
meetings in Lake City; don’t remember of threats of driv- 
ing the Selphs from the county; at the the time of shoot- 
ing, Jones, Bob, Bogue, Kirkland and old woman, negro 
Milly, were in sight; saw no one else; saw no one over 
street ; saw no one in street; negro at my market in front ; 
I left her there ; don’t know that she came nearer ; don’t 
know of a committee having been appointed to prosecute 
the Selphs; I don’t remember pledge made by me and 
others to convict Selphs ; resolutions were passed in indig- 
nation meetings; I didn’t attend night meetings; I think 
the resolutions of the day meetings were published ; I didn’t 
offer to join mob to hang Selph ; was not invited to do so; 
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I know of talk of mob to lynch Selph, when he was ar- 
rested and brought back to Lake City by the Sheriff.” 

Re-direct. “The meeting that I attended was a meeting 
of the citizens to understand, about the prosecuting and 
backing officers, and as to seeing the law executed. This 
murder was the immediate cause of this meeting, this and 
the riot that evening before the killing, in which they 
_ were engaged.” 

Question. “ What was the reason and purpose of the 
public meetings you attended, and what was your reason 
and purpose in attending those meetings?” Obiected to by 
counsel for the defendant ; objection overruled and excep- 
tion taken. 

Answer. “ My reason for attending that meeting was, 
that I was invited there by the leading citizens of the 
county and town for the purpose, as explained to me, of 
forming some resolutions as to what steps shall be taken to 
do away with the riotous proceedings of the Selphs on that 
day before the killing. The reason, as I understood, was 
about the conduct of the Selphs.” 

Question. “ What conduct of Selphs do you refer to?” 
Objected to by counsel for the defendant; objection over- 
ruled and exception taken. 

Answer. “It was what they did the day of the killing 
and before.” 

Question. “ What was the conduct of the Selphs that 
day to which you allude?” Objected vo by counsel for the 
defendant; objection overruled and exception taken. 

Answer. “ On the day of the killing I was told that the 
two Selphs, Duval and Bogue, father and son, had fired 12 
or 15 shots at two men on the street, while riding through 
town ; (I was not in town at the time) that they came very 
near killing them, and that they had endangered the lives 
of women and children ; that one ball came near striking 
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a lady in Baya’s store door; and there had been difficulty 
after difficulty since they had been citizens of the place. 
It was thought by the people that most of the difficulties 
were originated by them, and that they thought it was 
time to put a stop to it. It seemed the officers were not 
doing their duty from some cause, and that we would all 
come together and see that the officers did their duty, and 
pledge to aid and assist them in doing their duty, if neces- 
sary, and not to allow money to run our town and people 
any longer, as explained to me. That was the object 
and cause of my attending this meeting. I agreed 
with the parties that it was time that some steps were ta- 
ken, that we might be able to have a quiet town and less 
fusses, and might be able to have immigrants come to our 
place, thinking of the past condition of affairs that our town 
would no longer prosper.” 

Re-cross. “I was not told that the men that the Selphs 
shot at shot at them first. I was told afterwards that one 
of these parties rode by Selph’s house and drew his pistol, 
but did’nt hear that he presented his pistol at Mrs. Selph ; 
I never heard this before I heard White; I heard that one 
of the parties rode by Selph’s house and waved pistol in 
Selph’s wife’s presence ; don’t remember anything being said 
in this meeting about this riding. No meeting was held 
till after the killing of Kirkland. I have not activelyaided 
in this prosecution. I was invited and talked to by seve- 
ral. J. E. Young, King, Baya and Sheffield got up this 
meeting. If any of them were Selph’s enemies [ don’t 
know it.” 

This evidence, we think, was clearly illegal, and the ob- 
jection of the prisoner thereto should have been sustained. 
It is true that the tirst allusion to the indignation meeting 
was made by the witness on his cross-examination by the 
defendant’s counsel. It is not clear from the record 
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whether it was in reply to a question of the prisoner’s coun- 
sel, or whether it was a voluntary statement, this portion 
of the evidence being in the style of narration; but whether 
it was drawn from the witness by a question, or he volun- 
teered the statement, it did not justity the court in per- 
mitting evidence as to why such meeting was held. The 
evidence could have been elicited by the defence for but 
one purpose, and that was legitimate to show the state of 
feeling of the witness towards the prisoner. If witness was 
hostile to prisoner it was proper that it should be considered 
by the jury in weighing his evidence. 

The witness’ state of mind and interest in respect to the 
prisoner are always pertinent inquiries, for they go to his 
credit. 16 Mass., 183; 1 Starkey’s Evidence, 135; 9 Cush- 
ing, 361; Atwood vs. Welton, 7 Conn., 66. 

The reasons for holding the indignation meeting, or the 
reasons of witness for attending it, could not be inquired 
into. Its only relevancy consisted in the fact that it was 
hostile to the prisoner, and that the witness took part in it. 
He had a right to draw out those facts, and then the in- 
quiry should have stopped. Suppose a witness, with a view 
of ascertaining his feelings towards a prisoner, is asked if 
he has not nad a controversy with the prisoner. If he an- 
swers in the affirmative would that be a sufficient reason 
for the other side to ask him the cause of the controversy, 
and for the court to permit him to go on and give a long 
account of other matters in no way connected with the 
crime for which the prisoner was on trial, and detail broils 
and shooting scrapes that the prisoner had been engaged 
in, in which the lives of women and children were endan- 
gered? It is permissible to prove that witness and pris- 
oner had a controversy, from which hostility was engen- 
dered. It is of no consequence which was in the right in 
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such controversy. It is of consequence that it caused hos- 
tility to the prisoner. 

The admission of suah evidence before a jury would cer- 
tainly have a baleful influence on the prisoner’s case and 
would tend to induce them to believe that if he had been 
guilty of other crimes of a character similar to the one 
for which he was on trial, that he must be guilty of that 
too. 
The fifth and sixth assignments of error are as follows : 

“5, The court below erred in overruling motion of the 
defendant’s counsel, requiring the State to place Sol. R. 
Jones and Robert Selph, two witnesses summoned on be- 
half of the State, (who were eye witnesses of the said 
homicide,) on the stand as State witnesses. 

“6. The court below erred in refusing to allow the de- 
fendant’s attorney after the State had rested, to call Sol. R. 
Jones, a State witness, to the stand for the purpose of cross 
examining him touching the res geste, after it had been 
proven that he, the said Jones, had been an eye witness to 
said homicide, and of all the circumstances attending the 
whole transaction.” 

We will consider them together. Some of the 
English decisions support the principle contended for 
by the plaintiff in error; that it is the duty of the 
prosecution to introduce all the witnesses whose names 
are on the indictment or who were present at the time of 
the commission of the offence, but they do not seem to be 
uniformly so. In the case of Regina vs. Holden, 8 Car. 
and P., 606, the prisoner was on trial for murder. It ap- 
peared that three surgeons had examined the body of the 
deceased. Two of them were called, but counsel for the 
prosecution declined calling the third, as his name was not 
on the back of the indictment. The witness was in court. 
The Judge directed him to be called, and he was examined 
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by the judge at the conclusion of the case for the prosecu- 
tion. In the case of Rex vs. Bodle, 6 Car. & P., 186, 
Gaselee, J., said: “ My learned brother and myself are ot 
the opinion that if the counsel for the prosecution decline 
calling a witness whose name is on the back of the indict- 
ment, it is in the discretion of the Judge who tries the case 
whether the witness shall be called for the prisoner’s coun- 
sel to examine him, before the prisoner is called on for his 
defence.” In the case of Rex. vs. Simmonds, 1 Car. and P., 
84, it appeared that after the counsel for the prosecution 
had closed his case, that there was the name of another 
witness on the indictment who had not been called. The 
counsel for the prosecution declined calling him. Hullock, 
B., said: “Though the counsel for the prosecution is not 
bound to call every witness whose name is on the back of 
the indictment, it is usual for him to do so; and if he 
does not, I, as the Judge, will call the witness, that the 
prisoner’s counsel may have an opportunity of cross exam- 
ining him.” In the case of Rex vs. Whitbread, 1 Car. and 
P., 84, the prosecution omitted to call the apprentice of the 
prosecutor, who had been implicated in the theft, and was 
examined at the police office, and before the grand jury, 
and whose name was on the back of the indictment. The 
prosecutor refused to call him. Holroyd, J., and Bur- 
rough, J., held that the prosecutor is not bound to call all, 
the witnesses whose names are on the indictment merely to 
let the other side cross examine them. In the case of 
Hurd vs. The State, 25 Mich., 405, the court says: 
“ But the prsecution can never, in a criminal case, prop- 
erly claim a conviction upon evidence which, expressly 
or by implication, shows but a part of the res 
geste, or whole transaction, if it appear that the evi- 
dence of the rest of the transaction, is attainable. This 
would be to deprive the defendant of the benefit of the 
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presumption of innocence, and to throw upon him the 
the burden of proving his innocence. It is the res geste, or 
whole transaction, the burden of proving which rests upon 
the prosecution (so far at least as the evidence is attainable.) 
It is that which constitutes the prosecutor’s case,and as to 
which the defendant has the right of cross-examination ; 
it is that which the jury are entitled to have before them, 
and, ‘ until this is shown, it is difficult to see how any legit- 
imate inference of guilt, or of the degree of the oftence, can 
be drawn.’ ” 

To the same effect is the State vs. Magoon, 50 Vermont, 
3338, and also Hanna vs. Territory of Montana, 5 Montana, 
248. The Michigan court seems to draw its conclusion 
that all the witnesses must be introduced from the predi- 
cate that the “res geste, or whole transaction,” must be 
proven, and that the burden rested on the prosecution. It 
seems to think that only “a part of the res geste” is 
proven unless all the witnesses who were present are intro- 
duced and sworn. Wedo not see why an entire transac- 
tion may not be fully proved, although only a part ot the 
persons who witnessed it testified as toit. The rule is 
somewhat weakened in Michigan by the recent case of 
State vs. Quick, 51 Mich., 547. If it is true that the rule 
in England is as claimed by the counsel for the prisoner, it 
must have come into use when, by the English law, the 
prisoner was not allowed to have counsel to speak in his 
defence, and was compelled to rely on his own efforts, 
though unlearned in the law, against the learned lawyers 
who appeared for the crown. In such a travesty ona judi- 
cial trial it was as little as the court could do to compel 
the prosecutor to prove the entire transaction and all the 
res geste, and to call all the witnesses both for and against 
the prisoner. 

There is no necessity for any such practice in this State. 
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The prisoner is entitled to be represented by counsel, to ad- 
vise him, to submit his evidence, and argue his cause to the 
jury, and at the same time, if he desires to do so, he can 
make a statement under oath. If he is not able to employ 
counsel the court provides counsel for him. He is entitled 
_to the compulsory process of the court to compel the at- 
tendance of his witnesses, and if he introduces no evidence 
he is entitled to the concluding argument to the jury. 
Every lawyer knows the value to the prisoner of this priv- 
ilege. Were the rule as insisted on in force in this State it 
would be difficult to convict a prisoner where the State was 
compelled to introduce the evidence relied on by him for 
his defence, and then, because he had not introduced any 
evidence himself, allow him the conclading argument to 
the jury. Besides this, the compulsion of one side to in- 
troduce witnesses tor the other would create confusion in 
practice as to the right of contradiction of witnesses and 
their cross-examination, and would be useless, as the pris- 
oner has the power to put the witnesses on the stand him- 
self if he desires it. 

The following cases hold the reverse of the proposition 
‘contended for by counsel for the prisoner: Morrow vs. 
State, 57 Miss., 886; State vs. Smallwood, 75 N. C., 104; 
State vs. Martin, 2 Iredell, 101; State vs, Cain, 20 W. Va., 
679. 

Our conclusion is that the counsel prosecuting for the 
State cannot be compelled to call all the witnesses who 
were present at the time of the commission of an offence, or 
all whose names are on the indictment. We do deny the 
right of the presiding Judge, when prompted by sound dis- 
cretion, to call and examine witnesses of his own accord, 
when the interests of justice demand it, whether the wit- 
35 
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ness be for or against the State, and in such a case to per- 
mit counsel on both sides to cross-examine such witness. 

We do not express an opinion on the motion for a new 
trial. It would be manifestly improper for us to express 
an opinion on the evidence that was introduced, and which 
will be again introduced on another trial, as we would have 
to do in considering what degree of crime was shown by it; 
nor do we think it necessary to express an opinion on the 
alleged misconduct of the jury and the qualification of the 
juror Blanton, as those questions will not come up in the 
next trial, and the law relating to them is by no means 
scant or novel. 

Judgment reversed and new trial granted. 








Aaron Levy, APPELLANT, vs. Ropert Cox, Sr., Ap- 
PELLEE. 


1. When the character of the possession of a defendant in ejectment is 
a material inquiry, any evidence explanatory of its nature is 
legitimate and proper. 

2. A charge that ‘‘a man out of possession cannot convey land that is 
in the adverse possession of a third party,’’ as against such third 
party, is a correct legal proposition, but if there is no evidence 
tending to show adverse possession in such party it is abstract 
and liable to mislead the jury. 

8. Right of possession of land is incident to a legal title, and a person 
who has a legal title is presumed to be in possession. 

4. When a party claiming land, for which he has not received a con- 
veyance, voluntarily directs a deed to be made to another person, 
he is estopped thereby from asserting title thereto, as against an 
innocent purchaser thereof by regular conveyance from the sole 
heir of the person in whose name said deed was made. 


5. Recording a deed is equivalent to a delivery thereof, in the absence 
of any framd on the grantor. 
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6. The jury are the judges of the sufficiency and weight of the evi- 
dence, and of the credibility of the witnesses, but when a plain- 
tiff makes out a plain and uncontradicted case, and his witnesses 
are unimpeached, they have no right to disregard the evidence, 


Appeal from the Circuit Court for Leon county. 


‘ 


The facts of the case are stated in the opinion. 

D. W. Gwynn and A. Paterson for Appellant. 

D. 8. Walker, Jr., for Appelice. 

Tue Curer-Justice delivered the opinion of the court: 


The appellant brought an action of ejectment in the 
Circuit Court of Leon county, against the appellee, for the 
recovery of a lot in the city of Tallahassee. 

Verdict and judgment for defendant. 

It appeared from the evidence in the court below that 
the defendant contracted in writing with one Kuhns for 
the ptirchase of the lot in controversy for seven hundred 
dollars. The agreement was as follows: 

“ Srate or FLoripA, 
Leon county. 

“Articles of agreement made this, the thirty-first day of 
March, A. D. 1870, between William Kuhns and Robert 
Cox, of said State and county: Robert Cox agrees to pur- 
chase from William Kuhns lot No. 282, in the original 
plan of the city of Tallahassee, and the said William 
Kuhns agrees to ggll said lot upon the following terms: 
Robert Cox agrees to pay William Kuhns one hundred 
dollars in cash as earnest of said purchase, which sum is to 
be forfeited if the said Robert Cox shall fail to comply 
with the condition hereinafter stated. The said Robert 
Cox is to pay for the said lot the sum of seven hundred 
dollars, including the aforesaid one hundred dollars, of 
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which sum there is to be paid by Robert Cox $400.00, the 
15th day of April, A. D. 1870, provided the said William 
Kuhns gives the said Robert Cox quiet and peaceable pos- 
session at that date. If Robert Cox is not put in posses- 
sion 21 that date then.he is to pay the said $400.00 when- 
ever he is put in possession, and the said Robert Cox is to 
pay the balance of two hundred dollars on the first day of 
January, A. D. 1871. 

“The said William Kuhns agrees to make complete and 
perfect titles to said Robert Cox upon his compliance with 
the above mentioned conditions. It is further agreed that 
the said Robert Cox may, notwithstanding any tenant, pro- 
ceed to make such improvements as he may think desira- 
ble upon the said premises. 

“Tt is further agreed that if the said Robert Cox does not 
pay to said Kuhns the said $400.00 on the 15th day of 
April, A. D., 1870, then this agreement shall be null and 
void, and the said Cox shall forfeit all claims or demands 
to the said $100,00, and all right or title to the said lot, 
and shall surrender said lot to said Kuhns at his request, 
and it is further agreed_ that full conveyance and ac- 
quittals shall be made to carry out this contract when the 
said Robert Cox shall have complied with the above men- 
tioned conditions, signed, sealed and delivered the day 
and date above mentioned. 

(Signed,) “Wm. Kuuns, [SEAL.] 
Ropert Cox.” [sEAL. | 


“ Witnesses, 

“ WILLIAM CROLIOK, 
E. H. Tapscorr.” — 

That he paid one hundred dollais thereon in cash. 
That by agreement between defendant and Kuhns, 
and one Williams, Williams paid the remainder of 
the purchase money due Kuhns, though it does not appear 
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what amount thereof was then due, or whether the defend- 
ant had paid any more thereof to Kuhns than the one hun- 
dred dollars above alluded to, and that Kuhns was to make 
a deed to Williams, and when Williams should have been 
reimbursed the amount advanced by him, he was to make 
a deed to the lot to Benjamin F. Cox, who was the son of 
defendant. The record does not show any deed from 
Kuhns to Williams. Williams made a deed to Benjamin 
F. Cox. There is no contradictory evidence in the record 
as to whether the money was paid to Williams by the de- 
fendant or by Benjamin F. Cox. Subsequently to the 
making of the deed by Williams to Benjamin F. Cox the 
said Cox died leaving a widow, Adeline Cox. They had 
no children. After the death of said Cox his widow inter- 
married with one Alexander. Adeline Alexander and her 
husband conveyed the lot to the plaintiff, Aaron Levy. 

The only written evidence the defendant introduced was 
the contract of purchase by him from Kuhns. 

The first error assigned is, that the court erred in per- 
mitting the introduction of this paper in evidence. 

The character of the possession of a defendant in eject- 
ment, whether he holds by title, or is a tenant, or lessee of 
the owner, or a trespasser, is often a material inquiry, with 
different incidents and consequences attached to each, and 
when the nature of the defendant’s possession becomes the 
subject of inquiry, any evidence explanatory of it is legiti- 
mate and proper. It is no evidence of title, but merely 
explains the status of his possession. There was no error 
in its admission. 

The second error assigned is, that the court erred “in 
charging the jury upon the decision in 13 Fla., by which 
they were led to believe that a person out of possession 
could not make any conveyance.” 

The charge of the court was as follows: “ A man or wo- 
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man out of possession cannot convey land that is in the ad- 
verse possession of a third party. If, therefore, Mrs. Alex- 
ander was not in possession of lot 282 at the time she made 
a deed to plaintift, but said lot was, at that time, in the ad- 
verse possession of defendant, then her deed was void as 
against Cox.” 

This charge was erroneous. There is nothing in the re- 
cord to show that the possession of Robert Cox was adverse 
to Kuhns or Williams, or their grantees. The instrument of 
writing under which he took possession was nothing more 
than a contract to purchase. In Jackson vs. Camp, 1 
Cowen, 605, the court held that when one makes a contract 
to have a deed, though he enters into the possession ot the 
land described by it, he is not in a situation to hold ad- 
versely until the condition upon which he is to have his 
deed is fulfilled. This was the nature of his holding until 
he agreed that Kuhns should convey the land to Williams, 
and that Williams should convey it to his son. This agree- 
ment nullified the first agreement with Kuhns. Jeckson 
vs. Camp, supra. 

He was precluded by this last agreement from asserting 
an adverse title to the land as against the grantee, to whom 
he had consented the deed should be made. He does not 
say in his evidence that he held possession under claim of 
title or adversely to any person. 

The next error assigned was that the court erred in not 
charging the jury, as requested by plaintiff, that “ right of 
possession is incident to a legal title; a person who has a 
legal title is presumed to be in possession. It the jury find 
that Adeline Alexander had a legal title at the time she 
conveyed to the plaintiff, Levy, they will find for the plain- 
tift.” 

This charge should have been given. It contained a cor- 
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rect legal proposition, inasmuch as Robert Cox was not 
holding the property adversely. 

The next error assigned was that the court erred in re- 
fusing a new trial, because the verdict was contrary to the 
evidence. 

The plaintiff introduced a deed from Williams and wife 
to B. F. Cox of the lot sued for. The defendant in his tes- 
timony admits that this deed was made to B. F. Cox by his 
special direction and consent. It is in evidence also that 
Adeline Alexander was the wife of B. F’. Cox at the time of 
his death and that he left no children surviving him. Our 
statute, (McO’s. Dig., sec. 5, p. 476,) provides that where the 
husband dies intestate, without children, the widow is the 
sole heir. A deed from Adeline, his wife, to the plaintiff 
was also before the jury. As to these facts there was no 
dispute; they stood uncontradicted and the most important 
of them was testified to by the defendant himself. 

In a controversy between defendant and B. F. Cox, if it 
had been shown that the defendant had paid the purchase 
money, it might have been held in a suit in equity that _ 
it was a transaction for convenience merely, and that 
B. F. Cox was seised of the property as a trustee 
for his use. But when the land has gone by regu- 
lar conveyance into the hands: of an innocent pur- 
chaser, we are of the opinion that the defendant, Robert 
Cox, is estopped by his own act, directing that the deed 
should be made to his son, from setting up a claim of title 
as against such purchaser from the legal heir of his son. So 
far as such purchase is concerned it is immaterial whether 
the defendant or B. F. Cox paid the purchase money to 
Williams. He said in his evidence that “I agreed that 
* * * Williams should make the deed to my son Ben, 
because I wanted to save it for my wife in case I died ; 
* * * TI knew that Ben would do what was right.” 
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The deed itself does not show that the wife was to have 
avy interest in the land, nor does it appear from the evi- 
dence that he communicated his reason to any person. The 
naked fact stands, that he caused the deed to be made to 
his son. The law imposes silence on him and prevents his 
setting up a claim against a purchaser who had been 
been influenced by his conduct, and renders the title of the 
purchaser valid. Bird vs. Benton, 2 Devereaux, 179 ; Gov- 
ernor vs. Freeman, 4 Ib., 472; Grace vs. Mercer, 10 B. 
Monroe, 157. 

This principle is wholly irrespective of the nature of the 
property sold, whether the same be real or personal. Com- 
monwealth vs. Shuman’s Adm’rs, 6 Harris, 343. 

On this uncontradicted evidence the jury should have 
found a verdict for plaintiff. 

The jury, it is true, are the judges of the evidence, but 
when a plaintift makes out a plain and uncontradicted 
case, and his witnesses are unimpeached, they have no right 
to disregard the evidence. 

The only conflict in the evidence was as to who paid the 
money to Williams, which was advanced by him, and, as 
we have seen, this was an-immaterial issue between an in- 
nocent purchaser and the defendant. The defendant 
stated in his evidence that the deed was never delivered to 
B. F. Cox. It was recorded five days after its execution 
and this was equivalent to a delivery. 

Judgment is reversed and a new trial granted. 

A petition for a re-hearing was filed by counsel for ap- 
pellee, which was denied. 
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i) 1. Whether a homicide was perpetrated with a premeditated design to 
effect the death of the person killed or not, is a question for the 
jury to determine from the evidence. 

2. The law does not prescribe what length of time should elapse be- 
tween the formation of the design to kill and its execution, to 
constitute premeditation. It is sufficient if there was a fully 
formed purpose to kill with enough time for thought, to con- 
vince the jury that the mind of the prisoner had become fully 
conscious of its own design. : 

8. An instruction asked which is based upon the assumption that ma- 
terial facts are proved, is improper and should be refused by the 
court. : 

4, The court, after charging as to the different grades of homicide and 
the requisite evidence to support them, is not bound to repeat 
the same charge in substance though varied in terms. 

5. It is no defence that the prisoner had not been informed that the po- 
lice of a city were instructed to execute one of the city ordinan- 
ces, such ordinance being in force. “4 

6. If the record is silent as to whether a presiding judge pronouneed 
to a jury a charge as given or refused, this court will presume 
that such instruction was pronounced as the statute requires. 





7. The following language written at the foot of an instruction asked, 
‘* Refused as it charges on the evidence. _ E. K. Foster, Judge 


Seventh Judicial Circuit ;’’ ‘‘To which ruling of the court the 
defendant then and there excepted. E. K. Foster, Judge Sev- 
" enth Judicial Circuit [L. 8.],’’ is a sufficient signing and ere 


under section 3, chapter 2096, acts 1877. 
Writ of Error to the Circuit Court for Orange county. 
Mr. Justice Rangy did not sit in this case. 


The facts of the case are stated in the opinion. 





W. R. Anno for Plaintiff in Error. 
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The Attorney-General tor Defendant in Error. 
Tue Curer-Justicg delivered the opinion of the court: 


Enoch Carter was indicted and convicted in the Circuit 
Court of Orange county for the murder of L. D. Beasly. 
It appears from the evidence that the deceased was a police- 
man in the city of Orlando, and that at the time of his 
death he was acting as such; that in pursuance of an or- 
dinance of said city, which prohibited all persons from 
standiug on or obstructing the sidewalks of the city, he 
ordered the prisoner who was standing thereon to move on 
or get off of the walk. The prisoner refused and the de- 
ceased struck or punched him with his club, whereupon the 
prisoner went intoa barroom before which he had been 
standing, making threats, and returned with his hand in 
his pocket, a fight ensued in which the deceased was shot 
and killed. 

The jury returned a verdict of guilty of murder in the 
first degree. Prisoner moved the court for a new trial on 
the following grounds: 


1st. That the verdict is not sustained by the testimony 
for State. 

8d. That the verdict is contrary to the charge of the 
court. 

4th. That the court erred in refusing the fourth instruc- 
tion requested by counsel for defendant to be given to the 
jury. 

5th. That the court erred in refusing the fifth instruc- 
tion requested by defendant’s counsel to be given to the 
jury. 

The court overruled the motion. 

The evidence introduced, which it is necessary to notice 
for the purpose of this opinion, is as follows: 
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One Hansford Dann,. witness for State, testified as fol- 
lows: “I was walking on the street, coming from the 
south this way down to the jewelry shop. I got in good 
hearing distance, and Beasly was talking with this man, 
and he told him in these words: He says, I have told you 
before to go away from here, and he says if you don’t I 
will have to carry you away. He put his hand against 
his shoulder shoving him back about two steps; this man 
shook his fist at Beasly, and made the remark that no 
damn man could put him in any place. Mr. Beasly then 
remarked again and says if you don’t go away I will have 
to put you away. Just about the time he was uttering 
the words he swung his cudgel around in this way (indi- 
cating) striking this man a crack on the left side about the 
elbow. He then, this man Carter, told Beasly that if he 
touched him again he would hurt him,damnhim. Beasly 
hit again in about the same manner across the left side of 
the head in the way that he motioned the cudgel that he 
had in his hands. He swung it right up in this way (indi- 
cating) striking him on the left side of the head. The 
man, before he did the shooting, run back, with his hand in 
his right pants pocket, about ten feet, and facing Beasly 
jerked his hand from his pocket. Beasly jumped right 
from the edge of the side walk out to the ground and this 
man fired on him.” 

One T. A. Weymouth, witness for the State, testified as 
follows: “ As Icame around the corner by Birnbaum’s dry 
goods and clothing store I passed Mr. Beasly and Mr. Jen- 
kins standing near the fruit stand. I passed on and Mr. 
Beasly fell in behind me, about fifteen feet distance. I 
passed on until I came to the crossing that crosses the 
street in front of the further saloon door or near it. I 
stood on the sidewalk leaning against one of the posts. 
While I stood there Mr. Beasly came down the walk and 
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spoke to a negro standing or leaning against the saloon door. 
He asked him to move on out of the way, and says, I have 
had trouble enough with you. The negro refused to go, 
saying I will be damned if I will. He told him to go and 
to be gone when he, Mr. Beasly, came back. Mr. Beasly 
passed on down in front of the furniture store. He stopped 
a moment, perhaps one minute, and came slowly back on 
the sidewalk. Whilst he was gonea negro came out of the 
saloon and began to talk with the negro that stood there 
formerly. They talked about the policeman telling him to 
move on, and the latter negro said [ would not go.” 

Q. “Who was the other negro that said I would not go?” 

A. “He was the prisoner at the bar. He says damn him, 
I would not go. If he told me toI would take his club 
away from him and beat him. Mr. Beasly came along and 
spoke to the negro that he spoke to the first time, and says 
I told you to be gone. He made some reply, but I did not 
understand it. The latter negro was standing near him 
then, (the prisoner). He says to Mr. Beasly, standing in 
front of Mr. Beasly, I wouldn’t go if you told me to. 
Mr. Beasly told him to move out of the way. He refused 
him, uttering an oath. Mr. Beasly had his club in his 
right hand ; he took it and gave him a punch on the pit of 
the stomach, or near there. The negro says damn you, you 
can’t do that to me, and turning around he says I will fix 
you, and ran intothe saloon. Mr. Beasly walked up to the 
door, looked in for a moment, and started down towards 
Church street a few steps, turning around so as to be facing 
the prisoner when he came out. In a moment the prisoner 
returned, and stepping up to Mr. Beasly, with his right 
hand in his right pocket, shook his left hand forefinger in 
Mr. Beasly’s face and says, I am ready for you now, you 
dare not touch me. Mr. Beasly took hold of the negro’s 
left arm with his left hand, and pushing him towards the 
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saloon door told him to go. He refused, uttering an oath. 
I don’t recollect it. Mr. Beasly says you will come with 
me; he refused, Mr. Beasly having hold of his left arm. 
Mr. Beasly raised his club and struck the prisoner on the 
left arm. He raised it again and struck at the prisoner’s 
head. The prisoner dodged and warded off a part of the 
blow with his left arm. Mr. Beasly lost his hold. The 
prisoner stepped about four steps back from Mr, Beasly, so 
he was standing at the time about four feet distance with 
his arm over his head in this shape, (indicating) slightly 
inclined to the right side. As he stepped back he drew 
his hand from his pocket in which he had a revolver, and 
without taking aim, any more than as he pulled in that 
shape, (indicating) he fired at Mr. Beasly. Mr. Beasly 
was standing near the side of the walk. As he fired he 
raised his left hand about so much (indicating); he says 
Oh God! He swung around facing the saloon, and started 
towards it. He took about three or four steps and sank 
down. I went upto Mr. Beasly, and we looked for the 
wound and found it on the left breast.” 

One Henry Holloway, witness for State, testified as fol- 
lows: “Mr. Beasly shook his club and said move away, I 
spoke to you awhile ago; this Enoch Carter, the accused, 
was standing with one foot on the sidewalk, and the other 
in the doorway; he replied to Mr. Beasly, damn you, we 
are on the sidewalk. Mr. Beasly replied: It makes no 
difference, I said move ; the accused, Enoch Carter, replied 
I will be damned if I doit. Mr. Beasly placed his club 
about there on his breast (indicating) of the accused, and 
punched him, saying go away when I tell you. The ac- 
cused turned and entered the bar and says damn you, you 
can’t treat me that way; went into the bar; was gone a 
minute and a half, 1 suppose; when he returned, stepped 
out on the sidewalk, shook his lett forefiuger in Mr. Beas- 
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ly’s face, and says damn you, try that again; Mr. Beasly 
put his left hand against him and pushed him, saying 
go off the sidewalk, on the street, I dont care to muss with 
you; when Mr. Beasly pushed him he gave back, placing 
his right hand in his pocket says, I be damned if I do it; 
Mr. Beasly advanced on him a step or two and says, take 
your hand out of your pocket or I will club you and lock 
you up. The accused says damn you, undertake it; Mr. 
Beasly swung his club around, and as he did the defendant 
throwed up his left arm and gave back a step or two, as he 
did so pulling his right harid from his pocket holding a 
revolver about that position (indicating), and fired; Mr. 
Beasly turned, looked me in the face and says, the best I 
understood, Lord have mercy on me! I could not state 
what furthermore happened to } Mp: Beasly, as I joined the 
pursuit after the defendant.” 

And the State, in order to further maintain the cause in 
its behalf, offered and had read to’ the jury as evidence in 
that behalf, the following ordinance of the city of Orlando, 
which is in words and figures following, to-wit : 

“Szc. 20. Be it further ordained, that any person or 
persons who shall stand or gather on any sidewalk in the 
city of Orlando in such a manner as to obstruct the pas- 
sage of persons along such sidewalk, shall, upon conviction, 
be fined in the sum of five dollars or be imprisoned in the 
calaboose for five days at hard labor.” 

Counsel for prisoner ingests that there was no proof of 
premeditation, and that the time intervening between the 
commencement of the altercation between the deceased 
and prisoner, and the killing of the deceased by the prisoner, 
was too short to allow of the prisoner’s forming a design 
to eff&ct the death of the deceased. The law does not pre- 
scribe what iength of time should intervene between the 
formation of the design by one to effect the death of 
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another, and the execution of such design. It would in- 
deed be impracticable to do so. All it requires is that there 
be such an interval of time between the intent and the act 
as will repel the presumption that it was done upon a sud- 
den impulse conceived and executed almost ipstantaneously, 
or that its execution followed so quickly after the design 
as to show that the mind was not fully conscious of its own 
intention. | 

If there is an intent to kill, an interval of time after it 
sufficiently long for the prisoner to be fully conscious of 
what he intends, and then an execution of such intent, it 
is sufficient to convict the prisoner of murder in the first 
degree. These are all questions of fact for the jury, to be 
determined by them from all the facts and circumstances 
of the case. Drum’s case, 58 Penn. St., 16; Savage & 
James vs. State. 18 Fla., 909; Wharton’s Criminal Law, 
vol. 1, sec. 116. 

From the evidence above set forth, we think the jury 
were justified in finding the verdict they did. 

The next error assigned is that the court erred in refus- 
ing to give to the jury the following instruction asked for 
by the prisoner’s counsel: “If you find, from the evidence, 
that before the blows were inflicted by the deceased on the 
prisoner that there was no design to kill the deceased, and 
that the prisoner fired at and upon the deceased in the 
heat of passion, the passion being aroused by the infliction 
of the blows as testified to, then he is not guilty of the 
charge as laid down in the indictment and you may, if the 
evidence warrants it, find him guilty of manslaughter in 
the third degree.” There was no error in refusing this 
charge. It assumes that certain facts were proved and if 
given would have withdrawn from the jury the right to 
determine the truth of those facts. It is objectionable in 
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this respect by assuming as admitted that blows were in- 
flicted by the deceased on the prisoner. 

The court was also justified in refusing the charge for 
the reason that in the charge delivered the court had fully 
instructed the jury as to manslaughter in the third degree, 
and in the next special instruction asked by prisoner’s coun- 
sel, which was given, the prisoner had the full benefit of the 
principle for which he contended. Gladden vs. State, 12 
Fla., 562. 

The next error assigned is the refusal of the court to give 
to the jury instruction No. 5, which wasas follows: “If you 
find trom the evidence that a special and limited order had 
been given to the police of the city ot Orlando to keep the 
sidewalks clear of crowds obstructing them, and the order 
had not been promulgated to bring it home to the knowl- 
edge of the public, including the prisoner, then thedeceased, 
as a policeman, was not justified in punching the prisoner 
with the police club in the stomach and otherwise inflict- 
ing blows upon him.” 

There was no error in refusing to give this instruction to 
the jury. It would imply that notwithstanding the ordi- 
nance preventing the obstructing of streets by persons stand- 
ing on them, that the police had no authority to execute it 
unless they had special instructions from the city authori- 
ties, and had communicated such instructions to the pris- 
oner. Such a proposition need not be considered. 

The prisoner’s counsel makes the point that the record 
does not show that the Judge “ pronounced ” the last two 
instructions “ to the jury as given or refused,” as required 
by the statute. Chapter 2096, acts 1877. In the silence 
of the record as to whether these charges were pronounced 
to the jury as given or refused, and in the absence of an ex- 
ception taken in the court below by the prisoner’s counse] 
for not pronouncing them, the law presumes that the Judge 
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did his duty and pronounced the instructions to the jury as 
refused. Prisoner’s counsel also objects that the two in- 
structions asked and refused, to wit: Nos. 4 and 5, were 
not signed and sealed as required by the statute. To the 
4th one of these instructions is appended the following lan- 
guage: “Refused as it charges on the evidence. E. K. 
Foster, Judge of the 7th Judicial Circuit. To which rul- 
ing of the court the defendant then and there excepted. 
E. K. Foster, Judge 7th Judicial Circuit. [1. s.]” The 
signing and sealing of instruction 5 was substantially the 
same. 

We think this is a sufficient compliance with the 
statute. 

We can find no error in the record and the judgment of 
the Circuit Court is affirmed. 








WitiraM H. Logan, APPELLANT, vs. Geo. A. LOGAN ET At.,. 
APPELLEES. 


1. A judgment creditor may proceed at law to sell under execution 
lands or property which his debtor had fraudulently alienated, 
which are subject to execution, but the existence of this: right 
does not interfere with the right to resort to a court of equity to 
set aside the frudulent conveyance. 

2. Where a judgment creditor files a bill in equity to vacate an alleged 
fraudulent conveyance of property by the judgment debtor and' 
to subject such property to sale under his execution, if the title: 
had been in the debtor, it is sufficient if the bill allege the exist-. 
ence of a common law judgment and execution in favor of or- 
owned by the creditor. 


3, The creditors of a party defrauded have no right, even. though the 
36 
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fraud has the effect to diminish or destroy his means of paying 
them, to bringa suit against the person who defrauds their debtor 
for the subjection of the property of which the debtor was de- 
frauded to the payment of their judgments. 

4. In such case, while the creditors have no rights on account of the 
fraudulently procuring the debtor to make the mortgage, yet if 
the mortgage, when executed, contains terms or stipulations 
which, in effect, are fraudulent and prejudicial to*the creditors, 
such creditors may resort to a court of equity to vacate said 
mortgage. 

5. The statute of frauds (13th Elizabeth) refers to a legal, and not to 
a moral intent, and when the legal effect of a conveyance is to 
hinder or delay creditors, the intent will be presumed regardless 
of the actual motives of the parties: 

6. A mortgage of a stock of goods by the owner thereof, under which 
the mortgagor is permitted by the mortgagee to sell the goods at 
his discretion, or in the usual course of his business, is fraudu- 
lent and void as to the creditors of the mortgagor. Quere. 
Where a mortgage on a stock of merchandise, which is held to 
be fraudulent, includes other property, is said mortgage void only 
as to the merchandise, or is it void in toto?#—7 


Appeal from the Circuit Court for Jackson County. 
- The facts of the case are stated in the opinion. 

John W. Malone for Appellant. 

Liddon § Curter for Appellees. 

Tue Curer-Justice delivered the opinion of the court: 

Complainant, William H. Logan, filed his bill against 
George A. Logan, Slade & Etheredge, Garrett & Sons, Pol- 
lock & Co., and the Eatherly Hardware Company. 

The bill alleges a recovery of a judgment by the com- 


plainant against the defendant, George A. Logan, in the 
Circuit Court of Jackson county on the first day of De- 
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cember, A. D. 1384, for $4,889.50, and the issue of execu- 
tion thereon; that on the 21st of November, 1884, George 
A. Logan was induced by the fraud and deceit of the at- 
torneys of Slade & Etheredge, and by their agent, to exe- 
cute a mortgage on some real estate in the town of Green- 
wood, and a stock of merchandise then in store at the 
same place, of which he was in possession, to said Slade & 
Etheredge, Garrett & Sons, the Eatherly Hardware Com- 
pany and Pollock & Co. 

The bill alleges also that a suit was pending in the Cir- 
cuit Court of Jackson county by Slade & Etheredge and 
their co-mortgagees against G. A. Logan for the foreclos- 
ure of the mortgage; that such proceedings were had 
therein that an injunction had been granted restraining G. 
A. Logan from selling the goods, otherwise than for cash, 
and requiring him to deposit the proceeds of such sale in 
the registry of the court; and further, that on the 14th 
day of February, 1885, the Judge appointed a receiver to 
take charge of said stock of goods, and to dispose of them 
as directed. 

The bill prayed that Slade & Etheredge, and their co- 
mortgagees, might be restrained from prosecuting their 
suit further, and that the same be dismissed, and all steps 
taken therein be vacated and nullified. The defendants, 
Slade & Etheredge, filed an answer to the bill for the pur- 
pose of resisting the issuance of the injunction prayed fer, 
and also a demurrer to the bill on several grounds. The 
judge refused the injunction and sustained the demurrer. 

One of the grounds of demurrer was that the complain- 
ant had an adequate remedy at law. We do not think 
this ground is tenable. While he had an undoubted right 
to have levied his execution at any time before the court 
had taken the goods into its custody, by the injunction 
commanding Geo. A. Logan to sell them and deposit the 
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proceeds in the registry of the court, and by the further 
appointment of a receiver to take charge of, and sell them, 
and while he might still have levied his execution by ob- 
taining the permission of the court, upon a petition show- 
ing himself entitled to take such a course, yet the fraud 
alleged in the bill gave him also a concurrent right to come 
into a court of equity. Wait, in his treatise on Fraudu- 
lent Conveyances and Creditor’s Bill, sec. 59, says: “ A 
judgment creditor may proceed at law to sell under execu- 
tion lands or property which his debtor has fraudulently 
alienated, which are subject to execution. The attempted 
transfer may be treated as a nullity and the property sub- 
jected to seizure*and sale upon execution, the same as 
though no covinous transfer had ever been made. The 
creditor in such cases may consider the debtor as still the 
owner of the property, and is entitled to purchase it in 
order to obtain satisfaction of the claim the same as if the 
title were unincumbered by the fraudulent deed or trans- 
fer.” See also Thomas vs. Nealy, 50 Miss., 313. 

Further: “ Fraud is one of the recognized subjects of 
equity jurisdiction, and is the most ancient foundation of 
its power. The existence, then, of the remedy at law does 
not interfere with the right to resort to a court of equity 
for the vacation of the fraudulent conveyance as an obsta- 
cle in the way of the full enforcement of the judgment, 
and to remove a cloud on the title to the property.” Wait 
on Fraudulent Conveyances, §60. 

“ The suit in equity is sometimes said to be an ancillary 
reliet in aid of the legal remedy, as a court of equity does 
not intervene to enforce the payment of debts.” bid. 

It is also alleged as a ground of demurrer that the exe- 
cution of complainant had not been returned to the clerk’s 
office unsatisfied. The rule laid down by this court in 
Robinson vs. Springfield Company, 21 Fla., 203, was to the 
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effect that this was only necessary when the title to the 
property had never been in the debtor, but was held by 
another on asecret trust for him, or in case of an equitable 
asset which could not be levied on by execution at law. 
When the creditor seeks the aid of a court of equity for 
the satisfaction of a judgment out of the property of his 
debtor, the title to which property has been in the debtor, 
but has been fraudulently transferred, it is sufficient for the 
ereditor to show a judgment at law and execution to enti- 
tle him to resort to equity to vacate such fraudulent con- 
veyance. 

The bill alleges that this mortgage was procured from G. 
A. Logan by a fraud practiced on him by the mortgagees 
and their attorneys. The defendants insist and set it up as 
one of the grounds of the demurrer that the fraud must 
have been participated in by both of the parties—the mort- 
gagor and the mortgagee—and that the fraud of the mort- 
gagees in procuring it made the mortgage voidable, and 
not void, and only at the instance of G. A. Logan; that 
the creditor could not avail himself of this right of his 
debtor. 

There is no doubt of the correctness of this proposition as 
insisted on by the counsel for the appellees. We think, 
however, that this doctrine is confined to the fraud prac- 
ticed on the debtor to induce him to execute the mortgage. 
The mortgage being executed, and being free from all ob- 
jections except the fraud in procuring it, the principle 
urged by counse] would apply. But this is not all the case 
made by the bill. In addition to the allegation that its 
execution was procured by traud, it alleges that as to the 
stock of merchandise it was void because “ it contained no 
provision for said Logan’ to account for the sales of said 
property, but he had, by the terms of said deed, every right. 
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and power to dispose of said merchandise to the detriment 
of your orator.” 

Of the traud in procuring it to be executed the creditor 
cannot complain, but of the fraud inherent in the mortgage 
itself his rights as a creditor are involved, and he has such 
a right. 

If the creditor cannot assail the mortgage for being frau- 
dulently procured, when it is executed he can assail it for 
fraud apparent upon it, by which his rights are affected. 

When we come to consider the mortgage itself we do so 
on its own terms, and not with reference to what influences 
were exercised to induce the debtor to execute it. In thus 
considering it, if it in effect is a fraud upon the right of the 
creditor, the motives of the parties are of no consequence. 
The decisions on this point are numerous. See Robinson 
vs. Elliott, 22 Wall., 513. “By the term fraud the legal in- 
tent and effect of the acts complained of is meant. The law 
has a standard for measuring the intent of parties, and de- 
clares an illegal act, prejudicial to the rights of others, a 
fraud on such rights, although the parties deny all inten- 
tion of committing a fraud.” Kirby vs. Ingersoll, 1 Har- 
rington’s Ch.,172. And this principle was reaffirmed by 
the Supreme Court of Michigan, 1 Doug., 477, which found 
the transaction fraudulent without “ imputing to the highly 
respectable parties in this case a premeditated or wicked 
intention to injure the interest of complainant.” See also 
Graham vs. Chapman, 12 C. B., 85; Wheeldon vs. Wilson, 
44 Maine, 11; Grover vs. Wakeman,11 Wendell,187. In 
this case the court says the statute of frauds refers to a legal 
and not toa moral intent. Its legal intent is not to be 
gathered from the motives of the parties, but from the legal 
effect of their acts. If the allegation in the bill above 
quoted, that the mortgagor had, by the terms of said mort- 
gage, every right and power to dispose of the merchandise, 
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to the detriment of complainant, be true, and the demurrer 
admits its truth, we are of the opinion that the mortgage 
was void as to the creditors of G. A. Logan. 

Mr. Pearce, in a Treatise on Mortgages of Merchandice, 
pp. 1 and 2, asks these questions : 

1. Is a mortgage of a stock of goods in trade, under 
which the mortgagor is permitted by the mortgagee to sell 
the goods at his discretion in the usual course of his busi+ 
ness, essentially fraudulent as to creditors of the mort- 
gagor ? 

2. If it be, is it still so in case the agreement or under- 
standing between the mortgagee and mortgagor, permiting 
such sales, is not shown upon the face of the mortgage, but 
is proven by evidence aliunde ? 

He says further “that a candid and impartial investiga- 
tion finds both these questions answered in the affirmative 
by the great weight of American authority, considering the 
decisions uot only as precedents, but as enunciations of 
principle.” See also Robinson vs. Elliott, 22 Wallace, 513, 
and the numerous cases cited in Pearce on Mortgages of 
Merchandise. 

As to the real estate mentioned in the.mortgage, or any 
other property included in it, the possession of which was 
to remain with the mortgagor, and which he had no right 
to sell at his discretion, there being no objection to the 
mortgage of such property except its being procured by 
fraud, and that, as we have seen, not being a fraua availa- 
ble to complainant, the mortgage was valid unless the 
fraud as to a part of the property vitiated the whole, a 
point which we do not decide. 

The decree of the court sustaining the demurrer is re- 
versed and the cause remanded for further proceedings not 
inconsistent with this opinion. 
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Hanover Frre Insurance Company, PLAIntirF In Error, 
vs. B. C. Lewis & Sons, DerEnpAaNts In ERRor. 


Where, on a suggestion of a diminution of the record, the deficiency 
alleged consists of papers which, though on file before and at 
the time of the trial, were never introduced or offered in evi- 
dence and were not incorporated into the bill of exceptions or 
in the record of the evidence made on demurrer thereto, and as 
to which no action of the Circuit Court was had or asked, and 
which are not a part of the process or pleadings in the cause, a 
certiorari will not be granted. They are not a part of the ‘ pro- 
ceedings’’ of the Circuit Court within the meaning of the stat- 
ute regulating the return to a writ of error. 


Writ of error to the Circuit Court for Leon county. 
The facts of the case are stated in the opinion. 

R. W. Williams for the motion. 

W. A. Blount and Fred. T. Myers, contra. 


Mr. Justice Raney delivered the opinion of the 
court: 


This is a motion for a certiorari upon suggestion of a 
diminution of the record filed here as a return to the writ 
ot error. The affidavit of counsel for defendants in error 
who makes the motion states that the papers which it is 
sought “ to have supplied are a notice from plaintiffs in er- 
ror to defendants in error filed November 2d, 1885, requir- 
ing defendants in error to admit certain eight letters which 
letters contain the correspondence between plaintiff and 
defendants in reference to the cause of action in this case 
and which letters show the attitude of both parties to this suit 
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before and at the time of its commencement, also the said eight 
letters filed November 2, ’85, and the response in writing 
of defendants in error, admitting said letters filed Nov. 4, 
’85. The said papers were at the time of the hearing and 
still remain of record in the court below.” It is otherwise 
in the form prescribed by the rule of court. 

The judgment of the Circuit Court was rendered in 
tavor of the defendants in error, who were the plaintiffs 
below, upon a demurrer by the plaintiff in error, who 
was the defendant below, to the evidence introduced by the 
plaintiffs. The defendant, the insurance company, intro- 
duced no evidence. The papers reterred to in the motion 
and affidavit were not introduced in evidence by the plain- 
tiffs. They are not in the evidence demurred to, nor is 
there anything in any part of the record before us indicat- 
ing that any one offered them in evidence. After the 
statement of the evidence offered by the plaintiffs the 
record, and bill of exceptions, proceed as follows: 


“This being all the testimony, the defendant thereupon 
admitting upon the record expressly the facts proven by it, 
and whatever the facts conduced to prove, demurred to the 
said evidence as insufficient to find a verdict for plaintiffs 
upon. In which demurrer the plaintiffs, by their attorney, 
joined. The foregoing is the evidence and all t'1e evidence 
in this cause. “R. W. WrittraMs, j 

“ Attorney for Plaintiffs. 
“Wma. A. Biount, 
“FF. T. Myegrs, 

“ Attorneys for Defendant. 


“ And is hereby made a part of the record. 
, “D. S. Waker, Judge.” 


Here we have the solemn statement and admission of all 
the counsel now before us, and who appear to have con- 
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ducted the case in the Circuit Court, as to what testimony 
was introduced on the trial. It cannot be contended that 
we can consider these letters or any other evidence except 
that shown to have been introduced. No testimony 
offered by the plaintiffs was excluded. The testimony in- 
troduced, the facts proven by such evidence and whatever 
such facts conduce to prove, are before us; nothing else. 
It cannot, in the face of this record, be assumed that these 
letters have been considered by the Circuit Judge upon the 
demurrer to the evidence. If the facts proven by the evi- 
dence actually introduced “ conduce to prove” what there 
may be in these letters of advantage or disadvantage to the 
defendants in error, they will get the same benefit, or incur 
the same burden, as if the letters had actually been intro- 
duced ; but if the facts really proven do not so conduce then 
the omission of the plaintiffs to introduce the letters in evi- 
dence cannot now be remedied. The bill of exceptions, if 
not the above record of the evidence and of the demurrer 
thereto, imports absolute verity as to what the evidence is ; 
and it is not contended that the clerk has omitted in his 
transcript anything in the originals of either. These letters 
cannot be brought here as evidence to show the attitude of 
the parties before or at the commencement of the suit. 
They are not a part of the pleadings, nor of any proceeding 
upon which the lower court acted. If brought here they 
could not be considered. If there was any room for a pre- 
tence that they could have been legally considered by the 
Circuit Judge in making up his judgment on the demurrer 
to the evidence, it might be permissibie to let them come 
here, but there is none and it cannot be thought that they 
were actually considered by him. They were never before 
him, and we cannot properly look at them. In Burroughs 
vs. State, 16 Fla., 660, there were appended to the record 
and certified by the clerk papers relating to the drawing 
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of jurors. ‘“ These papers,” says the opinion, “ are not em- 
bodied in the bill of exceptions and the Judge of the Cir- 
cuit Court has in no manner certified to them, or that they 
were ever used upon the trial of the cause or on the motion 
in arrest of judgment. They are, therefore, no part of the 
record and can be of no avail in this court. All evidence 
used in the proceedings and upon motions subsequent to 
the verdict should be embodied in and made a part of the 
bill of exceptions in order to enable this court to view 
them.” 

In McGuire vs. Commonwealth, 3 Wall., 382, there was 
a verdict of guilty in the Superior Court of Massachusetts, 
and exceptions were taken and the case continued and the ex- 
ceptions sent up for the opinion of the Supreme Court of the 
State, which court overruled the exceptions and certified 
its decision to the Superior Court, and then the Superior 
Court entered judgment against McGuire. McGuire then 
obtained a writ of error from the Supreme Court of the 
United States to the Superior Court in which the judgment 
had been entered. The omission from the return to the 
writ of error of the exceptions and decision of the Supreme 
Court of the State on them, which were both on file in the 
Superior Court when it passed judgment, was urged before 
the U. S. Supreme Court as ground for a certiorari, but it 
was refused, the court saying: “The record shows clearly 
and fully the whole case upon which we are to pass, and 
the omission to set forth in it those exceptions and the rul- 
ings before them is no deficiency which needs to be sup- 
plied by certiorari.” In Willis vs. Chambers, 8 Texas, 150, 
it was held that a certiorari to supply a defect in the tran- 
script will not be granted where it is apparent that it can- 
not affect the decision of the case. 

The filing of papers in a cause in the Cireuit Court 
with the intent to use them as evidence does not make 








SUPREME COURT. 











Levi 8. Burrows v. Robert D. Mickler—Syllabus. 








them part of the “ proceedings ” to be brought here on ap- 
peal or writ of error ‘if they have not been introduced or 
offered in evidence, nor any action of the lower court been 
taken or asked on them. These letters, not being a part 
of the process or pleadings, and having been in no manner 
acted on by the court, and not being the basis of any ac- 
tion asked of the court and refused, and not having been 
introduced in evidence or incorporated into the bill of ex- 
ceptions, they are not a part of the proceedings of the 
lower court within the meaning of the statute in question. 
Had they been used or offered in evidence in the lower 
court as the basis of any action taken by or asked of it, 
we should not at this stage pass upon the question of their 
materiality, but should issue the writ as prayed. 

For the reasons indicated the motion must be denied 
and it is so ordered. 








Levi S. Burrows, Piarntirr in Error, vs. Rozert D. 
MIcKLER, DEFENDANT IN ERROR. 


A defendant in execution delivered to the sheriff an amount of money 
sufficient to satisfy it upon agreement with the sheriff that it 
should be returned if a supersedeas to the judgment was ob- 
tained by a certain time, andif not the amount should be applied 
to the full satisfaction of the execution. No supersedeas hav- 
ing been obtained within the time stated, the sheriff paid over 
to the attorneys of the plaintiff in execution in satisfaction 
thereof a sufficient sum to cover the amount thereof, interest 
and costs ; Held, That the defendant in execution did not waive 
his right to prosecute a writ of error to the judgment, upon 
which such execution was issued. 
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Writ of error to the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 
Doggett ¢ Buckman tor the motion. 

M. C. Jordan, contra. | 


Mr. Justice Raney delivered the opinion of the 
court : 


Mickler, the defendant in error, moves to dismiss the 
writ of error. He had a money judgment against Burrows 
and the writ of /i. fa. wasin the hands of the sheriff. The 
real grounds of the motion are that the judgment and exe- 
cutions have been satisfied and voluntarily paid by Burrows, 
and that this was done before any supersedeas issued or 
was served. The motion is supported by the following re- 
turn or certificate made by the sheriff on the execution. 
“T hereby certify that I received the within execution on 
the 15th day of August, 1885. Executed the within writ 
in the following manner: On the 28th day of January, 
1886, the defendant, to avoid levy hereunder, paid to the 
sheriff $232.04, being the amount of the within judgment, 
costs and interest to the 15th day of February, 1886 ; said 
amount so paid was paid under the following understand- 
ing and with the following agreement: That in the event 
a supersedeas should issue on or before the 15th day of 
February, 1886, in the within entitled cause, the amount 
so paid should be returned to said defendant, and 
in the the event no supersedeas should issue on or 
before the 15th day of February, 1886, said amount to be 
applied to the full satisfaction of this execution. No su- 
persedeas having issued on or before February 15, 1886, so 
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much of said amount.as satisfied said judgment as to the 
judgment, interest and costs was paid to Doggett & Buck- 


man, attorneys for plaintiff herein. That afterwards de- ~ 


fendant’s attorney gave notice to the sheriff of the issuance 
of a supersedeas, since which time the sheriff has done 
nothing in the premises.” 

It is apparent that the purpose of Burrrows, as shown 
by the above agreement between him and the sheriff, was 
that the money put into the sheriff ’s hands by him should 
not operate as a payment of the execution until the 16th 
day ot February, 1886, nor at all if the supersedeas should 
be obtained on or before the 15th day of such month. 
There is no agreement either in form or effect not to take 
a writ of error. The writ lies without a supersedeas. 

The case béfore us is in effect that the defendant in judg- 
ment and execution has paid the amount necessary to sat- 
isty them. Counsel for the motion has shown no authority 
to support the idea that such payment by a defendant in 
execution amounts to a waiver of the right to have the 
judgment reviewed by appeal or writ of error. 

Authorities cited by counsel opposing the motion, as 
well as all other decisions which we have found in our in- 
vestigation, are to the effect that such payment does not 
waive this right. See County Commissioners vs. Johnson 
& Co., 21 Fla., 577; Richerson vs. Ryan, 14 Ill., 74; Er- 
win vs. Lowry, 7 How., 172; O’Hara vs. MacConnell et ai., 
93 U.S., 150; Gregg vs. Forsythe, 2 Wall., 56; Close vs. 
Stuart, 4 Wend., 95; Mayor, &., vs. Recker, 38 N. J., 
(9 Vroom) 225; Scott vs. Conover, 5 Halsted, 61; Ran- 
dolph vs. Bayles, 1 Pennington, 49; Anonymous, 2 Ibid, 
469. In County Commissioners of Polk Co. vs. Johnston 
& Co., 21 Fla., 577, we held that the performance by re- 
spondents of the command of a peremptory writ of man- 
damus was not a bar to an appeal from the judgment 



























JUNE TERM, 1886. 








L. Montgomery v. W. M. Knox—Opinion of Court. 








awarding the writ. In Pittman vs. Churchill, 4 Mass., 516, it 
was held even that an agreement not to appeal froma judg- 
ment did not preclude the taking of a writ of error. In 
Richerson vs. Ryan, supra, it is said Richerson “was at 
liberty to pay off the judgment at once and thereby pre- 
vent the accumulation of interests and costs. By so doing 
he did not waive his right to remove the record into this 
court for the purpose of having the validity of the proceed- 
ings tested and determined.” 
The motion is denied. 








L. Montgomery, APPELLANT, vs. W. M. Knox, APPELLEE. 


When the penalty of an appeal bond given by a defendant in an action 
for damages is in excess of the amount for which judgment 
‘*has been given,”’ including the costs, it is sufficient. 


Appeal from the Circuit Court fur Alachua county. 
The facts in the case are stated in the opinion. 
Ashby, Scott ¢ Thrasher for the motion. 


Taylor ¢ Sanchez, contra. 


Mr. Justice Raney delivered the opinion of the 
court : 


The appellee moves to dismiss the appeal on the ground 
that the appeal bond is insufficient in the amount of the 
penalty. This amount is $7,500. The judgment is for 
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$7,000 damages and for $202.83 costs. The statute, (§2, p. 
446, of Thompson’s Digest,) provides that the amount or 
penalty of the bond shall be “sufficient to cover the 
amount for which judgment has been given * * to- 
gether with costs.” The remainder of the sectiop relates 
to the condition ot the bond. The penalty is upwards of 
$297 in excess of the amount for which judgment, includ- 
ing the costs, “has been given,” and is consequently in a 
larger sum than the statute requires, and is sufficient. 
The motion is denied. 








H. D. Bracry eT AL., APPELLANTS, vs. JoHN W. STARKE 
ET AL., APPELLEES. 


Where no appeal bond has been filed in the time allowed by law, a mo- 
tion to docket and dismiss appeal will be denied. 


Appeal from the Circuit Court for Volusia county. 
The facts of the case are stated in the opinion. 
Fleming ¢ Daniel for the motion. 

No Counsel appeared contra. 


Mr. Justice Raney delivered the opinion of the 
court : 


This is a motion by Starke et al., to docket and dismiss 
the appeal attempted to be perfected by Bracey et al., the 
original plaintiffs below. There is no record here. The 
certificates on file show that the alleged appeal bond was 
not filed within the time allowed by law. The conse- 
quence is that no appeal has been perfected, and the motion 
must hence be denied, and it will be so ordered. 
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L. S. Burrows, PLarntirr 1n Error, vs. R. D. MickiEr, 
DEFENDANT IN ERROR. 


1. The time*mentioned in section 6, chapter 1938, Laws of Florida, 
within which an application may be made to the court, ora 
judge thereof, to set aside a ‘‘ default or judgment for want of 
an appearance, answer or plea,’? commences to run from the 
date of the entry of the default without regard to the time when 
the final judgment based thereon may be entered. 


2. There is nothing in the statute to authorize the construction that 
the defendant has the right to make an application to set aside a 
fault within sixty days after its entry, and also the further right 
to make a similar application to set aside the final judgment 
within sixty days after its rendition. 


3. The words, ‘‘ default or judgment,’’ used in the last proviso of said 
section, are used synonymously and refer to interlocutory judg- 
ments. 


Writ of error to the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 

M. C. Jordan tor Plaintiff in Error. 

Doggett ¢ Buckman for Defendant in Error. 


Tue Cuter-Justice delivered the opinion of the court: 


Robert D. Mickler brought suit against Levi 8. Bur- 
rows in the Circuit Court of Duval county, and a summons 
was issued and served on the defendant, returnable to the 
rule day in April, 1885, on which day the defendant by 
his attorney entered his appearance. The defendant hav- 
ing failed to demur, or plead to the declaration filed, a de- 
fault was entered on motion of plaintiff's attorney by the 
Clerk of the Circuit Oourt at the rule day in June, 1885, 
37 
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and afterward, on the first day of August,a final judg- 
ment was entered against the defendant. 

On the 26th day of September the defendant by his at- 
torney moved the Circuit Judge to set aside the final judg- 
ment, which motion the Judge refused upon the ground 
that said motion was not made within sixty days from the 
entry of the default. The contention of plaintiff in error 
is that section 6, chapter 1938, Laws of Florida, allows the 
defendant to file his motion to set aside the final judgment 
at any time within sixty days after its rendition. The 
language of the statute is as follows: “ The defendant or 
defendants shall enter his, her, or their appearance on the 
return day of the writ or summons, in which case he, she, 
or they shall have until the next succeeding rule day to de- 
mur, plead, or answer to the declaration, and all issues 
thereupon shall be made up by the first day of the next 
succeeding term, and within such period from the filing of 
the pleas, as to the filing of replication and other plead- 
ings, as nfay be provided for by the rules of court existing, 
or which may be adopted. But if the defendants shall 
fail to appear on the return day of the writ, or process, the 
plaintiff may cause a default to be entered by the clerk 
against the defendant or defendants, and thereupon he may 
proceed to take final judgment as hereinatter provided. In 
like manner, if, after appearance, the defendant or defend- 
ants shall fail to demur, plead, or answer at the rule day 
when the demurrer, plea, or answer is required to be filed, 
the plaintiff may cause judgment by default to be entered by 
the clerk, and thereupon may proceed to take final judg- 
ment as hereinafter provided ; Provided, however, That the 
Court, or the Judge thereof, in vacation, may, upon 
grounds satisfactory to him, give the defendant further 
time to demur, plead or answer, when, if the same is not 
filed within the time allowed, the same proceedings may 
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be taken as in case of default; And provided further, 
That the court, or the judge thereof may, for 
good cause to him shown upon any default or 
judgment for want of appearance, answer or plea, 
and allow,the defendant or defendants to demur, plead 
or answer within a period of time to be fixed by the 
said court or judge; but the application therefor must be 
made within sixty days from the time of the entry of such 
default or judgment, unless a term of the court shall in the 
meantime be held, when such application must be made 
during such term.” 

We do not think the position tenable. The statute uses 
the words “ default or judgment” synonymously, and not al- 
ternatively as insisted by plaintiff in error, except where it 
alludes to the final judgment provided for in section 7. 

In the first clause of the statute which relates to proceed- 
ing upon a failure to enter an appearance it is spoken of as 
a “judgment by default.” The object of section 6 is to re- 
quire the entry of a default for want of an appearance, de- 
murrer or plea as a preliminary step toa final judgment, 
and that only “ judgment by default is obtained where one 
party neglects to take a certain step in the action within 
a proper time.” Rapalje & Laurence Law Dic., 694. “If: 
judgment by default is taken against the defendant in an 
action for damages, it is an interlocutory one, because the 
amount of the damages has to be assessed, after which the 
final judgment is entered.” Ibid. | 

The application to set aside this “ judgment by default,” 
or “default or judgment,” must be made within 60 days 
after the entry of the same without regard to the time when 
the final judgment consequent on such default may be en- 
tered. Of course if such default is set aside by the court 
the opening of the final judgment based on it is a natural 
legal consequence. 
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If the construction that the plaintiff in error insists on 
were correct the defendant would be allowed 60 days after 
the entry of a default to make his application to set it aside, 
and then further time of 60 days after the entry of final 
judgment to set it aside, not on account of any defect in the 
judgment itself, but for the same reason for which he 
might have moved to set the default aside. This could 
never have been the object of the statute. 

Judgment affirmed. 











Aaron Levy, APPELLANT, vs. Ropert Cox, Sr., Ap- 
PELLEE. 


[For Syllabus see same case, page 546, supra. | 


Appeal from the Circuit Court for leon county on peti- 
tion for rehearing. 


The facts of the case are stated in the opinion. 
D. W. Gwynn and A. Paterson for Appellant. 
D. S. Walker, Jr., tor Appellee. 


Mr. Justice Raney delivered the opinion of the 
court: 


In so far as the points urged in the petition for a rehear- 
ing are concerned I think, after a careful consideration of 
them, that there is no ground shown for granting it. 

The testimony of Lively, and others, shows that Lively 
Was in possession by his tenant, and collecting rents at the 
time of Levy’s purchase. Cox’s testimony upon this point 
is as follows: “ Question—When Mr. Lively was renting 
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out your house and collecting the rents, what did you do? 
Answer—lI did not bother about it. I thought I would let 
him get back some of the taxes he had been paying on the 
place.” Thecontention that Cox was in adverse possession 
at the time of Levy’s purchase is not supported by the re- 
cord. 

This is not a case of contention between grantor and 
grantee, as to delivery of a deed, and, consequently, the 
authorities cited by counsel for Cox are not in point. Wil- 
liams, the grantor in the deed, does not question the deliv- 
ery. Cox took the deed, to say the most that can be said 
for him, in his son’s name, and as between him and an in- 
nocent purchaser for value from the son, cannot dispute 
the delivery. 

I think the re-hearing should be denied, and the other 
judges concur in this conclusion. 








J. R. W. Grissom, APPELLANT, vs. JAMES ©. Furman, 
TRUSTEE, APPELLEE. 


1. When the *‘ assessment roll describes the land assessed as fractional 
part of section 4, township’ 21, range 11, and the deed of the 
clerk is to fractional part of section 4, township 11, range 21,”’ 
such deed is void. 

2. A deed by the clerk to any other lands than those assessed, or ma- 
terially different therefrom, is a nullity. 

8. A description of lands on an assessment roll so faulty as not to en- 
able the purchaser to identify the land thereby, is an invalid as- 
sessment. 


Appeal from the Circuit Court fur Alachua county. 


The facts in the case are stated in the opinion. 
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Ashby, Scott ¢ Thrasher tor Appellant. 
Taylor g Sanchez tor Appellee. 


Tue Curer-Justice delivered the opinion of the court : 


Suit in ejectment by appellee, James C. Furman, Trustee 
of Mary G. D. Furman, for a tract of land in Alachua 
county. The plaintiff introduced evidence of title to the 
land in suit, to wit: Fractional section 4,township 11, south, 
range ‘21, east. The defendant introduced a tax deed made 
to him by W. H. Belton, Clerk of the Circuit Court, dated 
June 4, 1874, to the following described land : “ Fractional 
part of section 4, township 11, range 21.” Counsel for the 
plaintiff then introduced the assessment roll of Alachua 
county, for the year 1878, for the purpose of showing that 
the land sued for and described in the defendant’s tax deed 
had never been assessed. To the introduction of the as- 
sessment roll the defendant objected. The assessment roll 
showed the following lands assessed to Furman: “ Frac- 
tional part of section 4, township 21, range 11.” It will 
be seen that the township and range numbers as assessed 
had been reversed in the tax deed. We decided in Carn- 
cross vs. Lykes, at present term, that the clerk could only 
make a deed to the lands assessed by the assessor. A deed 
by him to any other lands is a nullity, and is not a deed 
“ made in pursuance of a sale of land for taxes.” 

The description of the land, both in the tax deed and 
the assessment roll, is fatally defective as to the locality of 
the land. They say “fractional part section 4.” There 
is nothing to designate what part of the section was as- 
sessed or sold. 

There was no error in allowing the introduction of the 
assessment roll. 
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We do not think it necessary to notice the other ques- 
tions presented. 
The judgment is affirmed. 





| 





RopertT J. MARSHALL, APPELLANT, Vs. ISABELLA RAVISIES, 
APPELLEE. 


1. A final judgment for default in pleading in an action commenced by 
attachment of property cannot be rendered by the Clerk of the 
Circuit Court in vacation against a defendant of whom the court 
has not acquired personal jurisdiction, The judgment in such 
case can be rendered only by the court in term, or by the judge 
in vacation. 


2. An agent of the plaintiff signing an attachment bond as principa] 
therein cannot also sign it as a surety. The requirement of the 
statute that there shall be two sureties calls for the responsibil- 
ity or guaranty of two persons other than the principal. 


Appeal from the Circuit Court for Hernando county. 
The facts of the case are stated in the opinion. 

A. Paterson for Appellant. 

D. Turnbull snd W. B. Lamar for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court: 


The affidavit in attachment in this case is according to 
the recital in its body made by “* Edmond Ravisies, (agent 
of Isabella Ravisies)” and is signed “ Edmond Ravisies, 
agent for Isabella Ravisies,” and states, among other 
things, that Robert J. Marshall is indebted to the said Isa- 
bella Ravisies, giving the amount ot the indebtedness. 
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The attachment bond is according to the recital in the body 
of the bond made by “ Edmond Ravisies (agent of Isabella 
Ravisies) and Edmond Ravisies and C. C. Keathly.” The 
condition of the bond is that “ whereas the said Edmond 
Ravisies (agent of Isabella Ravisies) has this day applied 
for and obtained an attachment against the lands and tene- 
ments and goods and chattels of Robert J. Marshall for the 
sum of $524. Now if the said Edmond Ravisies (agent of 
Isabella Ravisies) shall well and truly pay all costs and dam- 
ages the defendant, the said Robert J. Marshall, may sustain 
in consequence of improperly suing out the said attachment, 
then this obligation to be void, else to remain of full force 
and effect.” It is signed and sealed : 

‘“¢ Epmonp RavIsIEs, 

“Agent of Isabella Ravisies. [SEAL.] 

“ EpMonpD RavisiEs. [SHAL.] — 

“C. C. Kgarity.” [SEAL.] 

And is approved by the Clerk of the Circuit Court. 

A writ containing an attachment and personal summons 
was issued by the clerk to the sheriff commanding him to 
attach the lands and tenements, &c., of Robert J. Marshall 
as will be sufficient to satisfy the sum of $524, with inter- 
est and costs, “ of plaintift’s suit,” and also to summon the 
said Marshall to appear before the Circuit Court on the day 
stated therein “to answer to Edmond Ravisies, agent of 
Isabella Ravisies, in the said sum of $524, with interest 
and costs, of plaintift’s suit.” There was no personal 
service made on the defendant, but property appears to have 
been levied on as belonging to him. 

The declaration is by “ Isabella Ravisies, plaintiff in the 
above suit, by Turnball & Phillips, her attorneys, against 
Robert J. Marshall, the defendant.” 

There being no personal service of the summons on the 
defendant a notice to the defendant to appear and plead 
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was published. It states the action to be “ Isabella Ravi- 
sies vs. Robert J. Marshall,’ and Marshall is also after- 
wards designated in it as “ defendant.” 

Marshall appearing specially, moved the Circuit Judge 
at Tampa to dissolve thie attachment. The grounds of the 
motion will be stated, as far as is necessary, hereafter. 

This motion was overruled January 13th, 1886, and 
afterwards, on February 1st of the same year, what must 
be treated as a default was entered by the Clerk of 
the Circuit Court, “no plea, answer or demurrer 
having been filed herein,” and on the 3d day of the 
same month a judgment “that the said Isabella Ravisies 
have and recover final judgment against Robert J. Mar- 
shall in the sum of $295.25, principal and interest, and 
$16.05 costs,” was entered by the clerk. The last two en- 
tries are entitled as “ Isabella Ravisies vs, Robert J. Mar- 
shall, Attachment Damages, $524,” and on the next day 
the defendant entered his appeal from such judgment. 

The record shows this final judgment to have been en- 
tered in the clerk’s office in vacation, The statute author- 
izing the entry of final judgments in common law actions 
by the clerk in vacation is the practice act, approved Feb- 
ruary 24, 1873,(chapter 1938.) The appearance of the de- 
fendant was special for the mere purpose of moving to dis- 
solve the attachment and there was no personal service of 
the summons ; consequently the court had no jurisdiction 
of the person of the defendant. The clerk has no power 
in such a case to enter in vacation a final judgment against 
the defendant. Under section 8 of the above act the final 
judgment can be rendered only by the court in term time, 
or by the judge in vacation, “in actions where the service 
of the summons or notice of the institution of the suit is 
by publication.” The judgment is consequently unauthor- 
ized and must be reversed. 
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As no appeal lies from an order refusing to dissolve an 
attachment (Harrison vs. Thurston, 11 Fla., 807,) it might 
be proper to simply remand the cause for further proceed- 
ings, there being no valid final judgment. Since, however, 
the matter is still within the breast ot the Circuit Court, 
it is better, we think, to notice the only point argued in 
the brief for appellant. This point is that the bond is in- 
sufficient in that there is but one surety upon it, viz: Mr. 
Keathly. It is a case in which an action is instituted by 
attachment, by Isabella Ravisies against Marshall, her al- 
leged debtor, her agent Edmond Ravisies making the afli- 
davit in attachment, as the statute permits, and such affida- 
vit stating that the indebtedness is to her. She is, of course, 
the plaintiff in the action, and we may remark that in all 
such cases the creditors and not the agent should be named 
and treated in all the proceedings as the -plaintiff. King 
vs. Gwynn, 14 Fla., 32. The bond here is the personal 
bond of Edmond Ravisies, the agent. This is permissible, 
the statute authorizing either a bond, binding the plaintiff 
personally, or one binding the agent personally. 22 Fia., 
403 ; 12 Fla., 146; 5 Fla., 280. He is, of course, the prin- 
cipal in this bond. The statute requires that there shall be 
two sureties to an attachment bond, making no exception 
where an agent or attorney gives a bond binding himself 
personally. If there were two persons of the name of 
Edmond Ravisies and one signed as principal and the other 
signed as surety with Mr. Keathly then this bond is good. 
If, on the other hand, there was only one person of this 
name and the two signatures to the bond are his, the bond 
is invalid. The agent, givinga personal bond as principal, 
must have two sureties ; and he cannot answer in part this 
requirement of the statute by offering himself as one of the 
sureties either upon the theory of his standing in a differ- 
ent capacity as principal and surety, or any other theory. 
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The responsibility of two other persons than the principal 
is called for by the statute, and must be supplied. If the 
bond had been the plaintiffs individual bond, executed for 
her by Edmond Ravisies, as her attorney in fact, under a 
sealed’ power binding her instead of himself, as principal, 
then he could have signed it as surety because his exeout- 
ing it for her under such power would not have bound him 
as an obligor in the bond. No such case, however, is be- 
fore us. 

What we have said above is sufficient to indicate our 
views as to the question of sureties and to enable the Cir- 
cuit Judge to act upon them according to the facts, what- 
ever they may be. 

Judgment reversed and cause remanded. 








Mary E. Carncross, APPELLANT, vs. Howrett T. Lyxzs, 
, Executor, APPELLEE. 


1. Section 20, Chapter 1887, Acts of 1872, which provides that a 
former owner or claimant of land sold for taxes shall not bring 
suit after the expiration of one year from the recording the tax 
deed to ‘‘ set aside a deed made in pursuance of any sale of lands 
for taxes,”’ or ‘‘against the grantee in such deed to recover pos- 
session of said lands,’’ does not prevent a: suit by such former 
owner or claimant, after the lapse of a year, for the recovery of 
lands in a case where the calls in the deed of the clerk are ma- 
terially different from the lands described on the assessment 
roll, and sold by the collector. 

2. In such a case the deed of the clerk is not ‘‘a deed made in pursu- 
ance of a sale of lands for taxes,’’ nor is a suit against the 
grantee a suit to recover possession of lands sold for taxes. 

3. Where the assessment roll described the land as ‘‘ blocks 10, 12, 13 
and 16,’ a deed made by the clerk to ‘‘ blocks 10, 12 and 13 in 
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the town of Tampa, and according to the general map of said town,” 
is not a deed made in pursuance of a sale of land for taxes, and 
is void. 


Appeal from the Circuit Court for Hillsborough county. 
The facts of the case are stated in the opinion. 
S. B. Turman for Appellant. 


J. B. Wall tor Appellee. 
Tue Curer-Justice delivered the opinion of the court: 


Mary E. Carncross brought an action of ejectment in the 
Circuit Court of Hillsborough. county against Howell T. 
Lykes, as executor of James E. Lipscomb, for the recovery 
of Lot No. 4, in Block No. 10, in the town of Tampa. 
She introduced in evidence a patent from the United States 
to the County Commissioners of Hilisborough county for a 
forty acre tract of land in said county, and also a deed from 
said Commissioners to herself of the tract sued for, which 
was a part of the land included in the paient from the 
United States. 

The defendant introduced in evidence a tax deed execu- 
ted by W. F. White, County Clerk of said county, in ac- 
cordance with the form prescribed in sec. 20, chap. 1887, 
acts of 1872, “for blocks 10, 12 and 13, in the town of 
Tampa, and according to the general map of said town.” The 
deed was made May 4th, 1874, and purported to have been 
made in pursuance of a sale made by the Revenue Collector 
of said county on the same day for the non-payment of the 
taxes levied and assessed thereon for the year 1873. In the 
progress of the trial the plaintiff offered to introduce in evi- 
dence the assessment roll for the year 1873, but the court 
refused to allow the introduction of it in evidence. 

The plaintift also oftered to prove that the Revenue Col- 
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lector did not give notice of the sale of the property in ques- 
tion, and that there was a variance between the property 
described in the clerk’s deed and the property described on 
the assessment roll,and that there was no notice of the time 
and place of sale recorded in the clerk’s office, and that the 
clerk’s deed was not legally acknowledged when the same 
was put on record, all of which the court refused to permit 


to go to the jury. 


The court charged the jury as follows: ‘ No suit or pro- 
ceeding shall be commenced by a former owner or claim- 
ant, his heirs or assigns, or his or their legal representatives, 
to set aside any deed made in pursuanee of any sale of 
lands for taxes, or against the grantee in such deed, his 
heirs or assigns, or legal representatives, to recover the pos- 
session of said lands, unless such suit or proceedings be 
commenced within one year after the recording of such 
deed in the county where the lands lie, except upon the 
grounds that the said lands were not subject to taxation or 
that the taxes were paid or tendered, together with the ex- 
penses chargeable thereon before sale, and the recording of 
such deed shall be deemed such assertion of title or such 
entry into possession by ‘the grantee, his heirs or assigns, as 
to authorize such suit or proceedings against him or them 
as for an actual entry; Provided, That infants, persons of 
unsound mind, or under guardianship, or imprisoned, may 
commence such suit or proceedings within one year after 
such disability shall cease.” 

The charge is the same as sec, 20, chap. 1887, Laws of 
1872. 

The transcript of the assessment roll which plaintiff 
offered to introduce in evidence was substantially as fol- 
lows: “Names of Tax Payers,” “Agt. Est. Carncross,” 
“ Description of Lands,” “ Block 10, 12,18 and 16,” “ Val- 
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uation of Town or City Lots,” “400,” and in subsequent 
columns the respective amounts of taxes in figures. 

It will be seen from the statute that the former owner is 
barred of the right to sue for his property after one year 
from the recording the tax deed, except in the following 
cases, to wit: that the land was not subject to taxation, or 
that the taxes and charges were paid or tendered before sale. 
There are many cases reported as to the necessity of a cor- 
rect description of the land in the assessment roll and they 
hold almost uniformly that the want of it will vitiate the 
entire proceedings, but the case here is one of description, or 
rather no description, for it locates nothing in the assess- 
ment roll, and there is another description in the clerk’s deed 
which locates it. The assessment roll reads, “ Blocks 10, 
12,13 and 16.” The deed reads, “ Blocks 10, 12 and 13, 
in the town of Tampa and according to the general map of said 
town.” The assessment, the sale and execution of the deed 
are separate acts of three officers: The Assessor who places 
the description on the assessment roll; the Revenue Col- 
lector who sells the property, and we must presume that he 
sells the property described in the assessment roll, and no 
other; and the Clerk who makes the deed. 

The act provides in section 8: The said assessor shall 
make out a duplicate copy of said assessment roll and de- 
liver the same to the Collector of Revenue of his county. 
Section 7 provides that “if the taxes upon any lands are 
not paid by the 1st of December, of any year, the Collec- 
tor shall advertise and sell the same. He shall make out 
a statement of all such lands, upon which taxes shall re- 
main due and unpaid.” Sec. 11, that at the sale aforesaid 
he shall give to the purchaser a certificate describing the 
lands * *. After the expiration of the time allowed for 
redemption, the holder of this certificate is authorized to 
receive from the clerk a deed to the land. 
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In Blackwell on Tax Titles, the rule is thus laid down: 
“The sale must be according to the parcels and description 
contained in the list, and the other proceedings, or it cannot 
be sustained,” page 309, section 9. Again, “ especially 
must it conform to the list, as that constitutes the basis of 
all the subsequent proceedings. The.course pursued must 
be consistent with “‘self throughout the entire proceeding. 
Any variance in this respect will be fatal to the validity of 
the sale.” Ibid. 

The description of the land on the assessment roll is an 
important element in the purchaser’s title, and it must be 
sold by the collector and deeded by the clerk in accordance 
with such description. We hold that the land deeded by 
the clerk to Lipscomb was never assessed by the Assessor 
of Hillsborough county for the year 1878, or sold by the 
Collector. 

The statute was intended to prevent, after the lapse of a 
year, suits by the former owner for the recovery of land 
upon technical grounds, for informalities and irregularities 
in the proceedings. It contemplated that the deed of the 
elerk alluded to would be to the lands assessed and none 
other. 

The clerk can only make a deed to the lands sold by the 
eollector. 

The collector can only sell the lands as described on the 
assessment roll. 

The lands on the assessment roll, which we are bound to 
presume were the lands sold, are “ blocks 10,12, 18 and 
16.” The deed is to “ blocks 10,12 and 13 in the town of 
Tampa, and according to the general map of said town.” 
Sec. 20, above, only extends its protection to the lands as- 
sessed because if other lands, or lands differing materially 
in description are deeded by the clerk, the deed. “is not 
a deed made in pursuance of a sale of lands for taxes,” nor 
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is a suit for the recovery of possession thereofa suit for 
lands sold for taxes. 
Judgment reversed and cause remanded. 








W. L. Wrirticu, APPELLANT, vs. Grorce H. O’NEAL Et 
AL., APPELLEES. 


1. Ina suit on the bond given to obtain a temporary injunction, coun- 
sel fees incurred by the defendant in the suit to dissolve suc:. .n- 
junction are damages that may be recovered if covered by lan- 
guage of the bond. 


2. The amount of such fees is not to be ascertained by any agreement 
between such defendant and his attorney, but must be a reason- 
able charge for the service performed. 


3. A liability incurred by the defendant for attorney’s fees for the pur- 
pose of dissolving the injunction, is sufficient to enable him to 
recover from the complainant therein a reasonable sum, without 
having actually paid such fees. 


Appeal from the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion. 
W. A. Blount tor Appellant. 


J. C. Avery for Appellees. 


Appellees admit that the courts of last resort in most of 
the States have decided the question in this cause against 
their position; but they plant themselves with confidence 
on the decision of the United States Supreme Court, which 
has been uniformly followed by the other Federal Courts 
and some of the State Supreme Courts. Oelrichs vs. Spain, 
15 Wall., 211; Olliphant vs. Mansfield, 86 Ark., 191. 

Several of the State Supreme Courts have held that at- 
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torneys’ fees for defending the title are not recoverable in 
actions upon covenants. Turner vs. Miller, 42 Tex., 418; 
Leffinguree vs. Elliott, 10 Pick., 204; Sarpy vs..New Or- 
leans, 14 La. Ann., 311; Kermian vs. Taylor, 18 N. H., 
220. 

Such cases are very nearly akin to suits on bonds for 
damages in injunction proceedings. 

The case of Oelrichs vs. Spain squarely decides the ques- 
tion presented in this case. It does appear that the allow- 
ance of fees in the court below was for all services in the 


- adverse litigation. But the decision disallows all fees, in- 


cluding fees for obtaining the dissolution of the injunction, 
and is, therefore, a decision directly in point by the high- 
est tribunal of the land. 

Public policy is against the allowance of fees of attorneys 
as damages in any suit. 

What is that policy ? 

The language of appellant’s brief aptly expresses it: 
“ They are disallowed from motives of public policy, be- 
cause, otherwise, the courts would be closed to the timid 
and open to the bold, righteous claims would be unasserted, 
and righteous claims undefended for fear of the heavy loss 
entailed by a failure to win a verdict, and the courts would 
no longer be for the rich and the poor alike. The true 
policy is to cheapen litigation in order that the assertion of 
right should not depend entirely upon the pecuniary ability 
of the assertor.” 

Another reason of that policy is that an attorney in the 
prosecution of his client’s cause should not be, or be sus- 
pected to be, or subject to the suspicion of being, diligent 
or negligent in proportion to the pecuniary condition of 
his client’s adversary. Such temptations tend to barratry, 
ete. 


38 
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In what respect does a claim for an attorney’s fee 
against an r uccessful adversary, when based upon a bond 
for damages ‘ffer from such claim without reference to 
such bond, in so far as public policy is concerned? I am 
unable to discern in what particular there is a greater mo- 
rality or a wiser or purer public policy in the one than in 
the other. 

If it is immoral, unwise or against a pure public policy 
to require an unsuccessful suitor to pay the fee of his ad- 
versary’s attorney incurred in an action of slander, false im- 
prisonment or trover in which there is no bond, how does 
the giving of a bond alter the case? If it does, then if the 
Legislature should enact that at the institution of every 
suit a bond must be filed by the plaintiff to indemnify the 
defendant for damages resulting from the bringing of the 
suit, the whole policy referred to would be defeated and a 
great impetus given to litigation. Substance would be 
forced in all cases to yield to form. Policy would be wiped 
out by a quibble. 

In ordinary actions the law gives a successful suitor the 
damages he has sustained by reason of the injury on ac- 
count of which he sues. But in doing this, there is ex- 
cluded from reasons of public policy the money expended 
in employing attorneys in the suit. 

When a bond is given conditioned to pay damages, the 
law likewise gives the damages sustained by the obligee ; 
but why should not the same public policy exclude from 
such allowance the fees paid attorneys, as in other cases ? 

Iam unable to discover, and I think there cannot be 
found a satisfactory reason for adopting in the latter case 
@ policy different from that which governs in the former. 

As this is the first time thatthis court has been required 
to pass upon this question, why should its decision not be 
based upon the wise y;olicy which the highest court in the 
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country has adopted, rather than upon a preponderance of 
the State Supreme Court’s rulings, which are opposed to the 
policy governing in all similar cases? 

I submit that to fix the rule in this State, in accordance 
with that laid down in Oelrichs vs. Spain, will, at least, 
tend to elevate and purify the ethics of the bar. 

The language of the bond must be critically examined. 
1 Sedgwick on Dam., 179, note (7th Edition). 

There is nothing in the language of the bond in this case 
indicative of an intention to extend the damages beyond 
what is usual in cases where damages are sued for, 

It is not even alleged that the fees have been paid. 
Many courts hold this to be necessary. Pruder vs. Grimm, 
28 Cal.,11; Packer vs. Nevin, 67 N. Y., 550. 


Tue Cuter Justice delivered the opinion of the court: 


The questions presented by the record are: 

Ist. Infa suit on the bond given to obtain a temporary 
injunction are counsel fees, incurred to dissolve the injunc- 
tion, damages that may be recovered ? 

2d. Is it essential that the plaintiff in such suit should 
have actually paid such fees, or is it sufficient that he has 
become liable therefor ? 

Thejrecord shows that a temporary injunction was is- 
sued in a suit then pending between the surviving partners 
of the firm of Keyser, Judah & Co., and W. L. Wittich, 
and that,the injunction was dissolved “ by the judge of 
said court upon the application of the defendant in said 
suit,}the plaintiff herein,” on the 6th April, 1881, and 
that on the 9th day of April, 1885, a final decree was ren- 
dered,in the suit dismissing the bill therein. 

The appellees were securities on the injunction bond, the 
condition of which is that if the obligors “shall pay to 
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the said W. L. Wittich all damages he may sustain by the 
issuing of said injunction in case the injunction be hereaf- 
ter dissolved, then this obligation to be void.” 

If the plaintiff was compelled to employ counsel to dis- 
solve the temporary injunction, it is clear that he was dam- 
aged to that extent, and the question above mentioned 
arises as to whether such damages are recoverable or not. 

In the case of Ah Thaie vs. Quan Wan & Kan Se, 3 

P Ab thal 

Cal., 216, the complaint stated that on the 28th of May, 
1858, one Chin Lan and Ah Lee filed’ a complaint against 
the plaintiff, and sued out a writ of injunction against the 
plaintiff; . that to obtain the same the detendants executed 
a bond for $8,100, to pay the plaintiff such damages as he 
might sustain by reason ‘thereof ; that the plaintiff was 
obliged to procure counsel to obtein a dissolution of such 
injunction at the cost of $1, 200. Defendants demurred 
and assigned for cause the charge ot $1,200 paid counsel. 

The court held: “The language of the condition of the 
bond is undoubtedly broad enough to embrace the neces- 
sary counsel fees, which the defendants have ‘been obliged 
to pay out in order to procure the dissolution of the i injunce- 
tion. The “necessity of paying such counsel fees is an ac- 
tual damage that the defendant has sustained in defending 
himself and procuring a dissplution of the injunction, and 
the condition of the bond is imperative that the obligors 
« shall pay to the parties 4njured such damages as they may 
sustain by reason of the injunction,” “It appears to us 
that the principle is not only just in equity, but sound in 
law, that all the damages to which a ‘party may be put by 
the wrongful issuance of an injunction should be recovera- 
ble in action on the bond, and reasonable counsel fees 
should be included in those damages, of course, leaving 
the amount to be assessed by the jury.” The court cited in 
this case the decision of Chancellor Walworth, in Edwards 
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vs. Bodine, 11 Paige Chancery Reports, 224, 225. The 
same principle has been upheld in the following cases. 
Darby Bank vs. Heath, 45 N. H., 524; Collins vs. Sinclair, 
51 Ill., 328 ; Behrens vs. McKensie, 23 Iowa, 341; Reece vs. 
Northway, 58 Iowa, 137; Brown vs. Jones, 5 Nevada, 
$74, 877 ; Livingston vs. Exum, 19 South Carolina, pp. 223, 
229. Many other cases might be cited to the same effect. 

Appellees very frankly admit the “courts of last resort 
in most of the States have decided the question in this 
cause against their position,” but they plant themselves 
with confidence on the decision of the United States Su- 
preme Court in Oelrichs vs. Spain, 15 Wallace, 211, which 
has been followed by the other Federal Courts, and some 
of the State Supreme Courts. The language of the Su 
preme Court, on the question, is as tollows: “ The point 
here in question has never been expressly decided by this 
court, but it is clearly within the reasoning of the case 
last referred to, and we think is substantially determined 
by that adjudication. In debt, covenant and assumpsit, 
damages are recovered, but counsel fees are never included. 
So in equity cases, where there is no injunction bond, only 
the taxable costs are allowed to the complainants. The 
same rule is applied to the defendants, however unjust the 
litigation on the other side, and however large the expensa 
litis to which he may have been subjected. The parties in 
this respect are upon a footing of equality. There is no 
fixed standard by which the honorarium can be measured. 
Some counsel demand much more than others. Some 
clients are willing to pay more than others. More counsel 
may be employed than are necessary. When both client 
and counsel know that the fees are to be paid by the other 
party there is danger of abuse. A reference to a master, 
or an issue to a jury, might be necessary to ascertain the, 
proper amount, and this grafted litigation might possibly 
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be more animated and protracted than that in the origina) 
cause. It would be an office of some delicacy on the part 
of the court to scale down the charges, as might sometimes 
be necessary.” 

“ We think the principle of disallowance rests on a solid 
foundation, and that the opposite rule is forbidden by the 
analogies of the law and sound public policy.” 

The cases of Oliphant vs. Mansfield, 86 Ark., 191, and 
Wood et al. vs. State, for use of. White, Court of Appeals 
of. Maryland, July 15th, 1886, are based on Oelrichs vs. 
Spain, and contain no argument or reason that is not found 
in said case. 

Against such an array and weight of authority as sustain 
the conclusion of tlfe court, as expressed in 8 California, 
216, in favor of the principle that attorney fees are recover- 
able in a suit on an injunction bond, we are loth to follow 
the few authorities that hold the contrary, in the absence 
ot some controlling argument or reason that would convince 
our judgments of the correctness of these conclusions. 

The reasons set forth in Oelrichs vs. Spain are to our 
minds not satisfactory, and we think are. fully answered in 
the brief of counsel for appellant. 

‘What would be the rule where a bill was filed to enjoin 
a defendant from the performance of some act or the enjoy- 
ment of some right, and the temporary injunction was dis- 
solved after a trial of the main suit by virtue of the judg- 
ment therein, we express no opinion. The authorities that 
hold that counsel fees are recoverable differ as to whether 
they are recoverable in such a case. 

The case at bar is one in which the main suit was pend- 
ing ; a temporary injunction was issued and dissolved on 
the application of the plaintiff in this suit before a deter- 
mination of the main suit. In such a case the temporary 
injunction is an extraordinary remedy. Unlike the usual 
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course of law, which “ proceeds upon inquiry and only con- 
demns after a hearing,” it is often ex parte and condemns 
temporarily before a hearing. / It seems just and right that | 
where.a party asks the interposition of the power of the 
courts, in advance of a trial of the merits of the cause, to 
deprive the defendant of some right or privilege claimed 
by him, even though, temporarily, that if on investigation 
it is found that the plaintiff had no just right either in the 
law or the facts to justify him in asking and obtaining from 
the court such a harsh and drastic exercise of its authority, 
that he should indemnify the defendant in the language of 
his bond for “all damages he might sustain,” and that rea- 
sonable counsel fees necessary to the recovering of such in- 
junction are properly a part of his damage. 

The remaining question is, a liability for the payment of 
counsel fees sufficient, or must they have been actually paid? 
Counsel for appellee cites us to two cases, Packer vs. Nevin, 
67 N. Y., 550, and Prader vs, Grimm, 28 Cal.,11. In the 
first of these cases this question was not before the court, 
“ A preliminary injunction was obtained and upon agree- 
ment of the parties it was ordered that the question of de- 
fendant’s damages, if any, sustained by reason of the in- 
junction, be heard and determined, jointly with the issues, 
by the referee. No evidence of damage of any kind was 
given on the trial, no finding of facts was made by the ref- 
eree in regard thereto, nor were any requests made to find.” 
The court said “ that it was not imperative for the referee 
to make an allowance for counsel fees without proof of pay- 
ment, or that a liability had been incurred therefor.” 

The California case cited squarely sustains the position of 
the appellee, but we think the great weight of authority 
maintains the principle that a fixed liability is sufficient 
without actual payment. In the case of Underhill vs. 
Spencer, 25 Kansas, 71, 73, the court say: ‘ The other ques- 
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tion is, whether the defendant in the injunction suit can re- 
cover the fees of his attorney for services in obtaining a dis- 
solution of the injunction before he has paid them. In this 
case the amount was agreed upon and the sum was reason- 
able. The defendant’s liability was absolute, but the fees 
had not in fact been paid. With perhaps the single excep- 
tion of California, the authorities agree that if the liability 
is fixed and absolute, it is enough ; payment is not an essen- 
tial pre-requisite. Garrett vs. Logan,19 Ala., 344; Miller 
vs. Garrett, 35 Ala., 96; McRae vs. Brown, 12 La. Ann., 
181 ; Brown vs. Jones, 5 Nev., 874; Noble vs. Arnold, 23 
Ohio St., 264; 2 High on Injunctions, 1685; Shultz vs. 
Morrison, 3 Metc., (Ky.) 98; Steele vs. Thatcher, 56 IIL, 
257.” : 

We do not wish to be understood as holding that the de- 
fendant and his attorney can fix the fee which the plaintiff 
in the injunction suit must pay. Such fees must be reason- 
able and proportionate to the value of the services to the 
defendant and the skill shown and work done by the 
counsel. 

Judgment reversed and cause remanded. 








Henry Mann, PLarntirr In Error, vs. Tue Strate or 
FLoripa, DEFENDANT IN Error. 


1. The prosecution in a criminal case cannot call witnesses to impeach 
the character of the defendant unless such defendant puts it in 
issue. Particular acts of his, or the commission of other crimes, 
in no way related to the one on trial, cannot thus be proved 
against him. 

2. Ina trial for an offence, criminal in its nature (for murder), the 
State’s Attorney inquired of the witness if he suspected the de- 
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fendant of having “stolen his corn,’’ which, although objected 
to, was admitted, and he answered, ‘‘ yes:’’ Held, To be error, 
as the only effect of the evidence was to prejudice the jury 
against the defendant, inasmuch as it did not relate to the issue 
and was immaterial and irrelevant. 


8. The State’s Attorney is not necessarily compelled to give the names 
of witnesses not on the indictment, except upon the request of 
the defendant, and upon the instruction of the court, 


4. The court may instruct the jury in regard to their recommendation 
to mercy under the statute.or may read, or cause the statute to 
be read to them by an officer of the court. 


Writ of error to the Circuit Court for Leon county. 
The facts of the case are stated in the opinion. 
John 8. Beard and John Wallace for Plaintiff in Error. 


The Attorney-General and R. C. Long tor Defendant in 
Error. 


The first error assigned is that the court erred in allow- 
ing the State to ask Dubois whether he had charged the 
defendant with stealing his corn, and forbidden him to go 
into his corn crib, unless witness or his son were present. 

The objection is that this was an attack upon the char- 
acter of the defendant and inadmissible. 

The doctrine as to the character and authorities cited 
has no bearing. . The question was asked to show the 
motive for the crime—that if defendant was in the crib, 
as the State claimed to be shown by the evidence, it was as 
a trespasser, and that he had a strong reason for avoiding 
detection there. There seems to be no doubt as to the pro- 
priety of the question. 

The 2d assignment is as to introduction of plaster-paris 
casts of foot prints. This is usual and proper; the only 
limitation being that the casts must be taken within a 
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reasonable time after the offence, and under circumstances 
where the premises, where the tracks are, have not been 
greatly disturbed. The case cited in Wharton’s Criminal 
Evidence, to the doctrine that to be reliable casts must be 
taken while tracks are fresh, refers to an examination made 
@ month or six weeks after offence, and after harvest had 
been made in the field. In this case at bar, where the 
tracks had not been disturbed, and the casts were taken 
one week after offence, they were admissible. Wharton’s 
Crim. Ev., secs. 796-7 ; People vs. Ulrich, 39 Mich., 245. 

The third assignment is to the overruling objection of 
defendant to introduction of witnesses for prosecution not 
indorsed on indictment. There is no rule of law limiting 
the State to witnesses which have been examined by grand 
jury, and indorsed on indictment, nor has there ever been 
such a practice in this State. In some some States there is 
a statutory requirement of the kind, and even this is 
strictly construed, and is held only directory, unless ex- 
pressly made error by the statute. State vs. Roberts, 
2 Dev. & Bat., (N. C.,) 540, 542; State vs. Abrahams, 6 
Clarke, (lowa,) 117, 121; State vs. McClintock, 8 Clarke, 
(Iowa,) 208, 205 ; Skipworth vs. State, 8 Tex. Ct. App., 
185, 140. 

The fourth and fifth assignments are that the court in- 
serted the words, “at hard labor,” in charging the jury 
as to the penalty in case they recommended the defendant 
to mercy ; and that the court instructed the State’s Attor- 
ney to read to the jury the statute concerning recommend- 
ation to mercy. 

The words objected to in the charge are immaterial, and 
if they had been material the fact that the court subse- 
quently had the statute itself read to the jury would have 
cured the error; the reading of the statute was proper. 


























JUNE TERM, 1886. 608 








Henry Mann v. The State of Florida—Opinion of Court. 








Coleman vs. State, 17 Fla., 206; Metzger vs. State, 18 Fla., 
488, 492-3. 

The 6th assignment is the overruling motion for new 
trial—the remaining ground being that the verdict is un- 
supported by evidence. 

The evidence was purely circumstantial, and has been 
fully discussed before the court. All the circumstances 
pointed to the defendant, and it satisfied the jury. Sher- 
man vs. State, 17 Fla., 888. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


In the month of December, A. D. 1885, Henry Mann, the 
plaintiff in error, was indicted in Leon county for the mur- 
der of one Edmund Dubois. Mann was duly arraigned, 
pleaded not guilty and tried at a term of the court held in 
January, 1886. The jury found him guilty and recom- 
mended him “ to the-mercy of the court.” The defendant 
entered a motion for a new trial upon the following 
grounds : 

“Ist. The verdict contrary to the evidence. 

“2d. The verdict contrary to law. 

“3d. The verdict contrary to the charge of the court.” 

This motion was denied, and the defendant excepted to 
the judgment of the court. The court then, on the 16th of 
January, 1886,sentenced the defendant to imprisonment tor 
life in the State prison. 

From this judgment the defendant appeals and brings the 
case to this court by writ of error, on a bill of exceptions. 
The errors assigned are as follows: 

1st. In overruling defendant’s objection to a certain ques- 
tion asked Emile Dubois as follows: “ Did you suspect 
Henry Mann, the defendant, of stealing your corn, and tell 














604 SUPREME COURT. 








Henry Mann v. The State of Florida—Opinion of Court. 








him of your suspicion, or charge him with it, and at the 
time tell him that he was not to go into the crib unless you 
or your son were present ?” 

2d. In allowing the introduction of plaster-paris casts of 
feet taken by J. L. Hugon, the prisoner not having been 
connected with them. 

8d. In overruling defendant’s objection to the introduc- 
tion of witnesses other than those upon the back of the in- 
dictment, the defendant having had no notice of an inten- 
tion upon the part of the State to introduce witnesses other 
than those upon the back of the indictment. 

4th. In charging the jury as to what would be the sen- 
tence of the court, should the jury recommend the prisoner 
to mercy, there being no extenuating facts for the jury to 
consider. 

5th. In instructing the State’s Attorney to read the stat- 
ute, in reference to a jury wemneneing to the mercy of 
the court, to the jury. 

6th. In overruling defendant’s motion for a new trial. 

The first assignment of error arises upon the evidence of 
Emile Dubois, which is in substance as follows: “I, Emile 
Dubois, father of Edmund Debois, live in Leon county, 
Florida. Henry Mann, the defendant, has been for a long 
time my servant, and was so at the time of the death of my 
child. He was the only colored person so employed by me 
at that time. Mann lived ina house on my premises about 
three hundred yards from my residence. There were other 
colored persons living on the plantation as tenants. They 
had nothing to do about my yard. Mann’s duties involved 
the care and feeding of my mules and horses, the custody 
of my gear and harness, and required of him free access at 
all times to all parts of the premises immediately back of 
the house. The corn with which my mules were fed was 
kept in a log crib in the back yard. The door of this crib 
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opened to the south and into the yard. In thesouth gable 
end there had for a long time been an open window aper- 
tniv. Just before or afew days before the death of my son, 
I had caused him to close up this window, and I had 
charged him not to allow Henry Mann to enter the crib to 
feed, or for any other purpose, unless he (my son) or myself 
were present, and I then had the crib door locked and took 
the key to the house. My reasons for taking these precau- 
tions were that I had corn stolen from the crib.” 

The State’s Attorney then asked the witness this ques- 
tion: “Did you suspect Henry Mann, the defendant, of steal- 
ing yourcorn, and tell him of your suspicion, or charge him 
with it, and at the time tell him he was not to go into the 
crib unless you or your son were present ?” 

The defendant’s attorney objected to the question, be- 
cause it was an attack upon the character of the defend- 
ant before he had himself put his character in issue. The 
court overruled the objection and permitted the witness to 
answer the question to which judgment of the court an ob- 
jection and exception was duly taken by defendant’s coun- 
sel. The witness answered and said: “ Yes, I suspected 
him of having stolen corn, and told him not to go into the 
crib again, unless either I or my son was with him.” He 
further testified in substance that “after which time 
my son almost invariably accompanied Mann to the crib 
when he fed. On Sundays the discipline of the place was 
somewhat relaxed. Mann came late in the morning to 
feed, and the family sleeping later the crib key was often ° 
passed out of the window to him, and during the day the 
key was usually left hanging ona uail on the outside of 
the crib and the door left unlocked.” 

In respect to this assigned error the defendant’s counsel 
insist that this evidence in regard to the witness’ suspicions 
was an attack upon the character of the defendant and 
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should have been excluded ; that it was not relevant to the 
issue. It is a well settled rule of law that the prosecution 
cannot call witnesses to impeach the character of the de- 
fendant unless the defendant put it in issue. Particular 
acts of his, or commission of other crimes in no way rela- 
ted to the one on trial, cannot be proved against him. Ev- 
idence of the bad character of the defendant, as a founda- 
tion upon which to raise the presumption of guilt in the 
particular case, is not permitted. Every case must be tried 
on its own merits, and be determined by the circumstances 
connected with it, without reference to the character of the 
party charged, or the fact that he may be suspected of hav- 
ing been guilty of committing other crimes than the one 
charged. When a party is charged with a particular offence, 
he has notice of the nature and character of such alleged 
offence and has an opportunity to prepare to defend him- 
self. He cannot be expected to be prepared to defend him- 
self against a charge of which he has had no notice and 
which is first brought to his notice while on trial for 
another and distinct offence. We can readily see how the 
jurors might have been, and probably were, prejudiced by 
this evidence of the suspicion of the witness, and as all the 
evidence of the guilt of the defendant was circumstantial, 
it may have had the effect to produce the verdict of guilty. 
It was also immaterial whether the witness suspected defend- 
ant or not, and was irrelevant to the issue, and for that 
reason should not have been admitted. In the case of 
’ The State vs. Lapage, 57 N. H., 245, Cushing, Chief-Jus- 
tice, in his opinion, says: “ Proceeding then to consider 
what has been settled in this matter, I think we may state 
the law in the following propositions : 

“1, It is not permitted tothe prosecution to attack the 
character of the prisoner, unless he first puts that in issue 
by offering evidence of his good character. 
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“2. It is not permitted to show the defendant’s bad char- 
acter by showing particular acts. 

“3, It is not permitted toshow in the prisoner a tendency 
or disposition to commit the crime with which he is 
charged. 

“4, It is not permitted to give in evidence other crimes of 
the prisoner, unless they are so connected by circumstances 
with the particular crime in issue as that the proof of one 
fact with its circumstances has some bearing upon the issue 
on trial other than such as is expressed in the foregoing 
three propositions. 

“Tt is a maxim ot our law, that every man is presumed to 
be innocent until he is proved to be guilty. It is charac- 
teristic of the humanity of all the English speaking peo- 
ple that you cannot blacken the character of a party who 
is on trial for alleged crime. Prisoners ordinarily come be- 
fore the court and jury under manifest disadvantages. The 
very fact that a man is charged with a crime is suffi- 
cient to create in many minds a belief that he is guilty. It 
is quite inconsistent with that fairness of trial to which 
every man is entitled that the jury should be prejudiced 
against him by any evidence except what relates to the is- 
sue; above all, should it not be permitted to blacken his 
character to show that he is worthless, to lighten the sense 
ot responsibility which rests upon the jury, by showing 
that he is not worthy of painstaking and care.” 

Ladd, J., in samé case, says: “ It is a fundamental prin- 
ciple of law that evidence that the defendant committed 
one offence, cannot be received to prove that he committed 
another and distinct offence.” 

If such is the law in respect to the introduction of evi- 
dencesby the prosecution as to the character of the defend- 
ant,,how much stronger would it be in a case where the 
prosecution attempted to introduce evidence of suspicions 
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which could only have the effect to prejudice the jury 
against the defendant. We are of the opinion that the ad- 
mission of the evidence of the witness so objected to was 
error. State vs. Lapage, 57 N. H., 245; State vs. Goetz et 
* al., 34 Mo., 85; State vs. Creson, 38 Ib., 372; 3d Greenleaf 
Ev.. §25; Wharton Crim. Ev., §57, &.; State vs. 
O’Neal, 7 Iredell, 251 ; 1 Bishop on Crim. Procd., §1062 ; 
State vs. Turtell, 29 Kansas, 148; State vs. Walker, 1 
Leigh, 574, marginal; State vs. Barlow, 18 Ohio, 221; 
Com. vs. Webster, 5 Cush., 296; People vs. White, 14 
Wend., 112; People vs. Fair, 43 Cal., 137; Selph vs. The 
State, 22 Fla., 537. 

The next error alleged is in allowing the introduction of 
plaster-paris casts taken by J. L. Hugon, the prisoner not 
having been connected with them. The witness testified 
in regard to those casts in substance as follows: At the 
request of Mr. Dubois he went with him and Mr. Long to 
examine the premises where his son was found dead ; it was 
just one week after he found his son. He made a plan of 
the whole place. The crib is about 30 yards from the 
house ; back of the crib is a vineyard. Thecrib is between 
the vineyard and the house. A part of the vineyard had 
been recently plowed.. He examined the ground and found 
upon the newly plowed ground foot prints leading from the 
crib. The foot prints were exactly one week old. He 
knew the foot prints were just a week old from the appear- 
ance of the ground and the grass growing in the tracks. 
He took plaster-paris casts of the foot prints, four in num- 
ber, and about one hundred feet from the crib. The prose- 
cution then offered to produce by the said witness the casts 
but the defendant’s counsel objected “ because the defendant 
had not been in any way connected with them.” The judge 
overruled the objection and the casts were admitted. The 
counsel excepted to the ruling of the court. The witness 
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then said, “ these are the casts that I took ot some of the 
foot prints found by me in the vineyard. There is a fence 
adjoining the back of the crib, and there is a hole in this 
fence leading into the vineyard large enough to admit a 
man’s passing through., These tracks were made in sucha 
way that any one in the dwelling house could not have seen 
the person making them. The chimney of the kitchen.and 
the crib were in the line with the person making the 
tracks.” We can see no error in the court’s receiving this 
evidence. The casts were made just one week subsequent 
to the commission of the alleged crime, and the proof subse- 
quently given showing that the casts, when compared with 
the barefooted track of the defendant, corresponded in size, 
shape and general appearance. It was a circumstance con- 
nected with the case to be taken into consideration by the 
jury. Wharton Criminal Evidence, §796; State vs.. Reitz, 
83 N. C., 634; State vs. Morris, 84 N. C., 756. 

The third error assigned is in overruling objections to the 
introduction of witnesses other than those upun the back of 
the indictment. It would be proper for the court on ap- 
plication by the defendant, before trial of the cause, to cause 
the prosecution to submit to him the names of other wit- 
nesses than those upon the indictment, In this case it does 
not appear that any application of that kind was made 
either to the court or State’s Attorney, and we know no 
rule of law that compels it. 

The fourth and fifth assignments of error refer to the 
charge of the court with reference to their recommendation 
for mercy. We can see no error here. The court first re- 
peated to the jury in substance the language of the statute 
and then instructed the State’s Attorney to read the statute 
to them, which he did. This question has been frequently 
decided by this court. Keech vs. State, 15 Fla.,591; Metz- 
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ger vs. State, 18 Fla., 481; Newton vs. State, 21 Fla., 53 ; 
Denham vs. State, 22 Fla., —. 

The fifth and last error assigned is in the court’s overrul- 
ing the motion for a new trial. 

This motion was based upon the usual and stereotyped 
grounds that the verdict was contrary to evidence, law and 
the charge of thecourt. The evidence was entirely circum- 
stantial, and inasmuch as a new trial must be had we 
deem it improper at this time.to give an opinion upon its 
weight. 

Let the case be remanded and a new trial had. 








A. H. Brrnpaum, APPELLANT, vs. JuLIus SaLomon, Ap- 
PELLEE. 


1. A bill which alleges that complainant and defendant having been 
joint owners of a store house in which the complainant carried 
on a mercantile business and paid to defendant a stipulated rent 
for his half of the store house, complainant sold his undivided 
half of the property to defendant for $3,000, and executed a 
deed therefor and took a written lease thereof for six months 
immediately following the date of the deed of sale, and 
further alleging that he was indueed to make the sale by the * 
threats of defendant during their time of co-tenancy to eject 
him from the premises, and a verbal promise by the defendant at 
the time of the sale to lease to complainant the store house for 
three years from and after the expiration of the six months lease, 
there being no allegation of actual fraud, or that he had received 
less than the value of the property, does not set forth facts suf- 
ficient to justify a court of equity in setting aside the sale. 


2. A verbal agreement to lease for one year, if it was to commence at 
a future day, is void under the statute of frauds. 


Appeal from the Circuit Court for Orange county. 
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The facts of the case are stated in the opinion. 
Johnson ¢ Hammond for Appellant. 


In our judgment complainant is entitled to have the con- 
tract rescinded and have his property restored, because the 
contract was obtained by fraud and deceit practiced upon 
complainant, by the defendant, in matters which were not 
only material but vital to complainant. 

If the contract has been induced by false representations, 
ora transaction is in any way tainted by fraud, the transaction 
will even after conveyance and payment of purchase money 
be set aside if the nature of the case and the condition of 
the parties will admit of it. Kerr on Fraud, p. 333. 

The condition of the parties under the present status of 
this case will admit of their being restored to their former 
position. 

The fraud, which is the ground for relief against a con- 
tract, is fraud at the time of the execution of the contract. 
Chesterman vs. Gardner, 5 Johns. Ch., 29. 

The ground for the relief sought here is the fraud prac- 
ticed by Salomon at the time Birnbaum made the deed, 
to wit: the false promises and the agreement to execute the 
written lease; the presumption is that inasmuch as defend- 
ant did not execute the lease his intent was traudulent at 
the time of making the agreement. 

A man whose interest has been affected by misrepre- 
sentations, has an equity to be placed in the same situation 
as if the fact represented were true. Blair vs. Bromley, 
2 Ph., 360; Kerr on Fraud, 334. 

If the misrepresentation of facts would entitle a com- 
plainant to this relief, would not false promises and agree- 
ments, acting as inducements to complainant, equally enti- 
tle him to such relief? Is it more to misrepresent a fact 
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than to make a false promise? There is no difference be- 
tween the nature of the confidence reposed in either case. 
The consequences may be as disastrous without equitable 
relief in the one case as in the other. 

It is enough in order to entitle him to have a transac- 
tion set aside to show a fraudulent representation as to any 
part of that which induced him to enter into the contract 
which he seeks torescind. Kerr on Fraud, 334. 

The general rule is where the whole contract is contami- 
nated with traud, and the parties can be placed in statu quo, 
the contract may be rescinded. Caldwell vs. Caldwell, 1 
J.J. Marsh., 53; Pintard vs. Martin, 1 Smede & Marsh., 126. 

It is to be observed that complainant is not seeking to 
hold the premises in dispute under a verbal lease for three 
years, and therefore the statute of frauds does not enter 
into consideration, nor yet is he seeking to have the court 
compel detendant to execute the written lease verbally 
agreed upon at the time of the sale, though he might ask 
this at the hands of a court of equity, and authorities are 
not wanting to sustain this view where equities would be 
lost without such a remedy. He conceives it to be his 
equitable right to have the deed cancelled and have his 
property restored. 

Conceding complainant’s right to the relief prayed for 
in his bill, should not the court have granted an injunc- 
tion until the proof had come in and the cause had been 
tried. 

Where bill of injunction is filed to prevent irreparable 
injury and the case, as it appears in the bill, is a proper 
one for the interference of the court, if any of the material 


facts are denied in the answer a court will not dissolve the ~ 


injunction on a bill and answer alone but hold it over until 
proo's are taken on matters in dispute. Purcell vs. Davis, 
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8 Ired. Eq., 9; see also High on Injunc., sec. 1508, and 
authorities cited. 

“If the continuation of the injunction, even admitting de- 
fendant’s answer to be true, cannot prejudice or impair his 
rights, and on the other hand its dissolution might se- 
riously impair the rights of complainant, the motion to dis- 
solve on the coming in of the answer should not be 


allowed.” New vs. Bame, 10 Paige, 502; McCorkle vs. 


Brem, 76 N. C., 407, 

The granting of the injunction in this case cannot possi- 
bly impair defendant’s rights, while its refusal might seri- 
ously injure those of complainant by putting it in defend- 
ant’s power to dispose of the property in question, and leave 
complainant with suit that may be barren of results in the 
end. In our judgment the court should hold the property 
where it is until the facts are determined. 


D. F. Hammond tor Appellee. 
Tue Cuter-Justice delivered the opinion of the court: 


The appellant filed his bill against appellee in the Circuit 
Court of Orange county. The bill alleges that appellant 
and appellee were the joint owners of a store house and lot 
in the city of Orlando. That on the 28th day of October, 
A. D. i885, Birnbaum sold his undivided half interest in 
said lot to appellee, Salomon, for three thousand dollars. 
That as a special inducement to sell his interest in the store 
house and lot Salomon agreed to rent the premises to Birn- 
baum from October 28th, 1885, until the 15th of April, 
1386, at a mouthly rental ot $83.33 3-100, and that after 
the expiration of the term, to wit: from and after April 
15th, 1886, that he would continue to rent the premises to 
Birnbaum from year to year for three years, and as long 
thereafter as they might agree, for the monthly rental of 
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one hundred dollars per month. That prior to the 28th 
day of October, 1885, there had been differences between 
orator and Salomon as joint owners of said property, and 
that Salomon had frequently threatened orator with inter- 
fering with his right of possession of the store house, al- 
though he was holding it under a rental contract with Sal- 
omon for his undivided half. That Salomon had fre- 
quently threatened to eject orator from the premises. 

The bill shows that the lease trom Salomon to Birnbaum 
from the 28th day of October, 1885, to April 15th, 1886, 
was formally reduced to writing and signed and sealed by 
both the parties. There was no writing of any kind as to 
the alleged agreement by Salomon to rent the premises to 
Birnbaum after the expiration of the written lease. The 
bill further alleges that Birnbaum had served a notice on 
Salomon demanding the possession of the premises. The 
bill prays that the deed of October 28th, 1885, from Birn- 
baum to Salomon of his one undivided half interest may 
be set aside and cancelled and orator declared to be one- 
‘halt owner of the said premises, because ot the failure of 
Salomon to comply with his contract, and also for an in- 
junction to restrain Salomon, his agents, * * * trom inter- 
fering with orator’s possession ot the premises or selling the 
same. 

The judge granted a temporary injunction. The defend- 
ant, Salomon, answered the bill and denied that he had 
agreed to rent the store house to the appellant after the ex- 
piration of the written lease; that it was his intention in 
purchasing the interest of Birnbaum to carry on the busi- 
ness of merchandising in the store house himself, but told 
Birnbaum that if he concluded to rent it that he would give 
him the prefcrence. 

Upon a hearing of the cause on bil! and answer the Chan- 
cellor dissolved the injunction. 
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From this interlocutory decree the appellant prosecutes 
his appeal. 

There was no error in dissolving the injunction. There 
was no proof of the allegations of the bill as to agreement 
to lease after the expiration of the term of the written lease, 
either by affidavits or otherwise. The answer positively 
denied such an agreement, and the answer in such a state 
of proof must be taken as true. Aside from this it would 
seem improbable that the parties should have felt the ne- 
cessity of entering into a formal written lease for the 
short term of six months immediately following the trans- 
action, and left to an oral agreement the longer term of 
three years which was to commence at a future day. 

As the decree of the Chancellor merely dissolves the 
injunction, and the main suit is still pending, we think it 
not improper to express our views of the case made by the 
bill. 

Allowing the most liberal inferences from the facts set 
forth, we can perceive no equity in the bill. There is no 
allegation that the complainant sold his undivided half in- 
terest in the property for less than its full value. The ver- 
bal agreement made the 28th of October, 1885, that on 
the 15th of April, 1886, he would execute a lease from 
year to year for the three years, if proven, would be void 
under the statute of frauds. If it had been an agreement 
to lease for only one year, to commence at a future time, it 
would have been void for not being in writing. Crosswell 
vs. Crane, 7 Barbour, 8. C., 191; Delano vs. Montague, 4 
Cushing, 42; Wilson vs. Martin, 1 Denio, 602; Smith’s 
L. C., vol. 1, 435. 
Decree affirmed. 
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JACKSONVILLE STREET RaILway Company, APPELLANT, Vs. 
ADELAIDE M. CHAPPELL, ADMINISTRATRIX, &C., APPEL- 
LEE. 


1. At the common law an action in tort to recover damages resulting 
from personal injuries received by a passenger through the neg- 
ligence of a common carrier abated on the death of the plaintiff, 
and could not be revived by his personal representative. Such is 
the rule under the statute, ($77, p. 830, McC’s. Dig.,) declaring 
what actions die with the person, and what survive. 


2. The test by which a declaration in tort for breach of duty as a public 
carrier is to be distinguished from one ex-contractu for breach of 
contract to carry a passenger safely, stated ; and the declaration 
under consideration held to belong to the former class. 


Appeal from the Circuit Court for Duval county. 


The original plaintiff in the court below died pending 
the action, and after the same was at issue, and, thereupon, 
his administratrix, the present appellee, suggested his 
death and applied to have the action proceed in the name 
of such administratrix, which was ordered. The defend- 
ant below moved to vacate this order and that the action 
be declared abated. This motion was denied and the ac- 
tion was allowed to proceed in the name of the administra- 
trix, to which the defendant excepted. Upon the trial 
there was judgment for the plaintiff; whereupon the de- 
fendant appealed to this court. The declaration in the case 
was as follows: 

“ The plaintiff, Adolpho G. Chappell, by Jno. T. & Geo. 
U. Walker, his attorneys, sues the Jacksonville Street Rail- 
road Company, a corporation created and existing under 
the laws of the State of Florida, and under the ordi- 
nances of the city of Jacksonville. For that the de- 
fendants were common carriers of passengers for hire in 
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said city of Jacksonville, and received the plaintiff as a 
passenger to’be carried from a point near the corner of Du- 
val and Ocean streets in said city on or about the —— day 
of November, 1882, to his place of his business at 74 East 
Bay street, for hire; yet the defendants so negligently con- 
ducted themselves in and about carrying the plaintiff that 
by reason thereof he was greatly and permanently injured, 
and has been put to expense in endeavoring to be cured of 
his said injuries, and prevented fora long time from attend- , 
ing to his necessary afiairs and business, and deprived of 
the gains and profits he would otherwise have derived 
therefrom. 

“9. And for that the plaintiff says that the defendant is 
a corporation owning a street railroad which, at the time of 
the occurrence hereinafter mentioned, was operated by de- 
fendant upon certain streets in the city of Jacksonville, 
and among others Duval street from its intersection with 
ilogan street, east to Catherine street, south on said Cathe- 
rine street to Bay street, and west on said Bay street to its 
intersection with Bridge street; that the said plaintiff was 
a passenger on said street railroad, and that by reason of 
the negligent conduct of the driver of the car in which 
plaintiff was riding, in starting the team fastened thereto 
suddenly off, whereby the car was violently shaken, the 
plaintiff was hurt; that the driver of said defendant’s said 
car did not use due care in reference to starting said team, 
but that plaintiff did use care. 

“3. And for that the plaintiff says the defendant’s corpor- 
ation was a common carrier of passengers for hire in said 
city on the day of November, 1882; that on or about 





said date the plaintiff approached one of the defendant’s 
cars on Daval street, then in charge of a servant of the de- 
fendant, who was the driver thereon, and when plaintiff 
hailed the said car the driver stopped the same for plain- 
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tiff to get on board; that plaintiff was then in such a con- 
dition physically that he walked with a crutch ; that he 
got upon said car and had reached the inside of the same; 
that the driver saw him clearly from the time he hailed 
said car till he reached the same, and after he got inside ; 
that after he had got inside of said car, and while he was 
in the act of seating himself, but before he had sufficient 
time to do so, the driver suddenly and without warning 
‘started the team attached to said car, which was jerked 
with great force and violence forward, so that the plaintift 
was prostrated upon the floor of said car and very greatly 
and seriously injured, and has been prevented for a long 
time from attending to his necessary affairs and business ; 
that the plaintiff was then and still is the head of a family 
dependent upon him ; and his attention to his business was 
then and is necessary to their maintenance and support ; 
and by reason of having been a long time kept from his 
business he has been deprived of the gains and profits he 
would otherwise have derived therefrom. And the plain- 
tiff claims five thousand dollars.” 


Fleming § Daniel for Appellant. 
Randall, Walkers ¢ Foster for Appellee. 


Mr. Justice Raney delivered the opinion of the 
court : 


At the common law the death of either party to an ac- 
tion abated it, and, says Blackstone (M., p. 302, Book 3, 
Vol. 2,) in actions merely personal, arising ex delicto for 
wrongs actually done or committed by tle defendant, as 
trespass, battery and slander, the rule is that actio personalis 
moritur cum persona, and it never shall be revived either by 
or against the executors or other representatives. For, 
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says he, neither the executors of the plaintift have received, 
nor those of the defendant have committed, in their own 
personal capacity, any manner of wrong or injury, but in 
actions arising ex contractu by breach of promise and the 
like * * thesuits * * may be revived against or 
by the executors ; being, indeed, rather actions against the 
property than the person, in which the executors have now 
the same interest that their testator had before. Chitty, 


(pp. 77, 78, Vol. 1, on Pleading), after remarking that ac- 


tions for the breach of a contract survive, states “but in 
case of torts when the action must be in form ez delicto, for 
the recovery of damages and the plea not guilty, the rule 
at common law was otherwise * * but if the action can be 
framed in form ex contractu this rule does not apply.” * * 

“In the case of injuries to the person, whether by assault, 
battery, false imprisonment, slander or otherwise, if either 
the party who received or committed the injury die, no ac- 
tion can be supported either by or against the executors or 
personal representatives, for the statute of 4th Edward, 3, 
ch. 7, has made no change in this respect. * * * At 
common law in cases of injury to personal property, if either 
party died, in general no action could be supported by or 
against the personal representatives where the action must 
have been in form ez delicto and the plea not guilty, but if 
any contract could be implied, as if the wrong doer con- 
verted the provertv into money, or if the goods remained in 
specie in the hands of the executor of the wrong doer, assump- 
sit might be supported at common law by or against the ex- 
ecutors in the former case, and trover against the executors 
in the latter.” The statute of Edward provided for a sur- 
vival of the action to the executor of the testator, whose 
personal property was carried away or injured and rendered 
less valuable, and 3 and 4 Wm., 4, ch. 42, sec. 8, gives ex- 
ecutors and administrators rights of action for torts to real 
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or personal estate injured, but not for mere injuries to the 
person. 

Stephen, J., in Newsom Exr. vs. Jackson, 29 Geo., 62, 
speaking as to what is included under the heed of actio per- 
sonalis, says the most satisfactory explanation is that given 
by Judge Tucker in his commentaries which is, if the cause 
of action can be maintained ip form ex contractu, it survives, 
but if it is necessarily in form ex delicto it dies with the 
death of either party, and an action of deceit being neces- 
sarily in form ex delicto was held to die with the defendant. 
See also 73 IIl., 215; Tomlin’s Law Dictionary, titles—Ac- 
tion, Executors and Administrators; Beckham vs. Drake, 
8 M. & W., 846; Drake vs. Beckham, 11 M. & W., 315; 
Chamberlain vs. Williamson, 2 M. & 8., 408. 

It was observed in Knights vs. Quarles, 2 B. & B., 102, 
that if a man contracted for a safe conveyance by a coach 
and sustained an injury by a fall by which his means of im- 
proving his personal estate were destroyed and that prop- 
erty in consequence injured—though it was clear he, in his 
lifetime, might, at his election, sue the coach proprietor on 
contract or in tort—it could not be doubted that his execu- 
tor might sue in assumpsit for the consequences of the coach 
proprietor’s breach of contract. Raymond vs. Fitch, 2 C. 
M. & R., 588. 

It may be regarded as settled that under the common 
law a common carrier can be sued for an injury done to a 
passenger through its negligence, either in an action of tort 
(trespass on the case) for a breach of its duty as a public 
carrier—such action against a carrier in this case being 
tounded “ upon the custom of the realm, which was but an- 
other name for the common law ”—or in an action ex con- 
tractu (assumpsit) upon the passenger’s contract with the 
carrier. Hutchinson on Carriers, §$738, 739, 740; Penn. 
R. Co. vs. Peoples, 31 O. St., 537. There are certain char- 
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acteristics distinguishing these two actions, but the only 
one material here is that the former action does not survive 
to the personal representative of the passenger, or against 
those of the defendant, in case of the death of such plaintiff or 
defendant, but the latter does survive. Ibid,748. In Huft 
vs. Watkins, 20 8S. C., 477, where a plaintiff sued in form 
ex delicto, and the defendant died before judgment, and it 
was held that the action could not be revived against 
the personal representatives of the deceased, it was said, 
that accepting the propositions made by the plaintift’s 
counsel to be true, “it might be enough to say that this ac- 
tion now proposed to be revived against the executor of 
Watkins was brought against the testator in his lifetime, 
not assumpsit on any supposed promise, express or im- 
plied, but clearly ex delicto for a wrong done. The action 
has already taken form, and we have no authority to change its 
whole nature in order to revive it against the executor. Upon 
the face of the record «tself the cause of action arose ex delicto, 
and as it seems to us was buried with the offender.” In 
Bank of Orange vs. Brown, 3 Wendell, 158, after qnoting 
from Lord Mansfield as follows: “ But in most, if not all} 
the eases where trover lies against the testator another ac- 
tion might be brought against the executor which would 
answer the purpose. An action on the custom of the realm 
ugainst a common carrier is for a tort and supposed crime; 
the plea is not guilty; therefore it will not lie against an 
executor. But assumpsit, which is another action for the 
same cause will lie.” Savage, C. J., remarks: ‘ What is 
here said by Lord Mansfield seems to me to show conclu- 
sively that there are two remedies against a common car- 
rier, either of which may be pursued, the one in fort, and 
the other in assumpsit, and no intimation is given that the 
two actions are to be blended or run into each other in any 
particular.” 
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If the action presented by the declaration and record be- 
fore us is an action of ¢ort for the breach of duty as a com- 
mon carrier, it, at the common law, and independent of our 
statute declaring what actions shall die with the person, 
does not survive to the administratrix, the appellee in this 
court On the other hand, if it is in effect an action of as- 
sumpsit upon the carrier’s contract with the intestate it, 
barring the effect of the statute, does survive to the admin- 
istratrix. 

Whether the action in a particular case is to be regarded 
as One 1n assumpsit or in case is sometimes a nice question, 
but it is to be determined by the same rules as iu actions 
for the loss of goods. Ibid, $794. The mere allegation in 
the declaration of the contract or undertaking to carry the 
plaintift as a passenger does not determine that the action 
is upon the contract, and not for the breach of duty. ‘In 
many cases the contract is stated as the inducement or 
consideration from which the duty, the breach or neglect 
which is complained of results, and the ¢ort or wrong aris- 
ing from such breach or neglect of duty is the gravamen 
of the action. In such cases the action will be treated as 
in case, and not in assumpsit. * * When an express or 
special! contract with the carrier is not alleged, nor its 
breach made the gravamen of the plaintiff’s action, it is 
said the courts will be inclined to treat actions of this kind 
as founded on the breach of duty, and especially is this 
true under a system of pleading in which the formal dis- 
tinction between actions are abolished and the declaration 
merely states the facts which constitute the cause of action.” 
Hutchinson on Carriers, §$794, 795 ; Heirn vs. McCanghan, 
32 Miss., 17; N. O. J. & G. N.R. R. Co. vs. Hurst, 36 
Miss., 660. It there is in the declaration an averment of 
the promise or agreement to carry, and of a consideration 
for the promise, the declaration will be construed as upon 


























JUNE TERM, 1886, 623 


Jacksonville 8’t R’y Co. v. Chappell, Adm’x, &c,—Opinion of Court. 
the contract, and not for the breach of duty; but the mere 
allegation of a promise will not give it such character, but 
will be treated as no more than an inducement to the duty 
imposed by the common law. Ibid, 744, 745; Smith vs. 
Seward, 8 Penn. St., 342. There must be an averment of 
both the promise and the consideration, Corbett vs, Pack- 
ington, 6 B. & C., 268. 

In Pennsylvania Railroad Co. vs. Peoples, supra, it was 
held that where a railroad company agrees for a considera- 
tion to carry a passenger over its road, and by its negli- 
gence an injury results to the passenger, he may at his 
election sue upon the contract or in fort, “ The plaintiff” 
says the opinion, “ had her election to set out the promise, its 
consideration and breach, and ask judgment, (1st Arch., N. 
P., 124); or to set out the facts which give rise to a liabil- 
ity in fort and pray judgment thereon.” Angell on Car- 
siers, 484; 2 Greenleaf on Evidence, $208. The declaration 
alleged a promise and agreement by the company for a 
consideration paid it, to carry plaintiff, and it was held to 
be an action on the contract. In Brotherton vs. Wood, 3 
Broderip & Bingham, 54,(7 English Com. L. Reports,) 
the declaration alleged that before and at the time of the 
grievances complained of, the defendants were proprietors 
of a certain stage coach for the conveyance of passengers 
for hire trom Bury * * to Bolton, * * and being 
so that they received the plaintift, and he became an out- 
side passenger to be safely conveyed thereon from Bury to 
Bolton, for hire and reward to the said defendants in that 
behalf, and that by reason thereof the defendants ought 
sately to have conveyed or caused to be conveyed accord- 
ingly the plaintiff, and then alleges that not regarding their 
duty in this behalf they so conducted themselves that by 
and through the carelessness, negligence and unskilfulness 
and default ot themselves and their servants the coach was 
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upset, and the plaintiff thereby was bruised, wounded and 
sustained other injuries. It was contended that the state- 
ment of the case amounted to a contract, but was held by 
the exchequer to be an action founded on the custom of the 
realm. The declaration is very similar in its mode of state- 
ment to the first count of the one we are considering. 

In the declaration before us there is no averment of any 
promise to carry, or of any such promise for a considera- 
tion, nor of any breach of promise, no statement of any 
contract or agreement even as an inducement to the aver- 
ment of the common law duty. It merely states the facts 
out of which the duty as a common carrier to carry 
the intestate as a passenger arose, and the negligent 
performance or breach of such duty, and the injury 
and expense and damage resulting therefrom. It seems 
to have been copied from Chitty’s precedent of a decla- 
ration in ¢ort for injury to a passenger. 2 Chitty, p. 
492. It is true it states as damages, expenses and loss of 
time, which naturally create a diminution of the intestate’s 
personal estate; this, however, is no statement of a con- 
tract, and a breach thereof as a cause of action, but only of 
damage sought to be recovered for in theaction. I frankly 
confess that at one time it seemed to me that thie first count 
in the declaration might be construed as laid upon a con- 
tract, but a further consideration of the subject, after call- 
ing it to the attent‘on of counsel, convinces me that I was 
in error, and we are all of the opinion that it and the whole 
declaration can only be treated as one in case for a breach 
of duty by the defendant as a common carrier, and that at 
common law the action died with the intestate. Of course 
if there was one count in assumpsit or upon contract it 
would not, under our system of pleading, be impaired by 
the ‘act that the other counts were in fort. 

This makes it necessary to pass” upon our statute as to 
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the abatement of actions by death of parties. It provides 
as follows: “ Hereafter all actions for personal injuries 
shall die with the person, to wit: assault and batteries, 
slander, false imprisonment and malicious prosecution ; all 
other actions shall and may be maintained in the name of 
the representative of the deceased.” McClellan’s Digest, 
§77, p. 880. Statutes are to be construed according to their 
intent and meaning, and a good rule is this intent and 
meaning are to be derived from the language used as ap- 
plied to the subject matter of the enactment. We have in 
this statute a plain declaration that hereafter all actions for 
personal injuries shall die with the person, and then after 
a word (“ to wit’) which would properly introduce or pre- 
cede an enumeration of all recognized actions for personal 
injuries, or all wrongs resulting in personal injury and for 
which an action was maintainable, we find an enumeration 
of only some of the personal wrongs or injuries for which 
actions dying with thc person were maintainable at the 
common law; after this follows the declaration, not that 
all other actions for personal injuries, but that all other ac- 
tions shall and may be maintained in the name of the rep- 
resentatives of the deceased. 

The broad declaration that hereafter all actions for per- 
sonal injuries shall die is irreconcilable with the idea that 
the purpose of the Legislature was to make a distinction as 
to final abatement on the death of a party, between actions 
for some personal injuries and those for others. The mere 
omission, from the enumeration, of some of the kinds or 
classes of actions or wrongs producing personal injuries is 
attributable, in view of the other language of the statute, 
more to an intention to use those stated as examples of such 
actions, injuries or wrongs for which the action dies with 
the person than to a purpose to make such a discrimination. 

40 
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No one intending to provide by statute that actions for cer- 
tain personal injuries should survive to the representatives, 
and those for others die with the person, would ever use 
only the language found in this statute. There is nothing 
indicating an intention to make any such discriminating 
provisions, or to show that such was the purpose in view. 
If we assume that the Legislature was ignorant as to just 
what personal wrongs or injuries actions were maintaina- 
ble for, and the enumeration gives the full measure of their 
knowledge on the subject, we still have in the language of 
the act a plain statement of a clear intention that actions 
for all personal injuries, whatever they might be, should 
die with the person. 

The intent of the Legislature is not to be collected from 
any particular expression, but from a general view of the 
whole act. Judges are to look at the language of the 
whole act, and if they find in any particular clause an expres- 
sion not so large and extensive in its import as those used 
in other parts of the same act, and upon a view of the 
whole act they can collect from the more large and exten- 
sive expressions used in other parts the real intention 
of the Legislature, it is their duty to give effect to 
the larger expressions. Potter's Dwarris, 193, 194. 
Effect is to be given to every clause, section and 
word, if an effect can be given it. All its parts are to be 
compared, considered and construed with reference to each 
other. Ibid, 193, 194, and note 13. “ It gives great light 
to the interpretation of obscure passages * *, * to compare 
them with what goes before or follows in the context.” 
[bid,133. It seems to us clear that the purpose of the Leg- 
‘jslature, to be seen from a view of the entire act, was that 
all actions for personal injuries should die with the person. 
To say that the enumeration of a few personal wrongs or 
injuries after a videlicit changes the plain meaning of the 





























JUNE TERM, 1886. 627 


R. E. O’Brien v. E. E. Vaill—Syllabus. 





simple, but strong and broad language preceding, so as to 
limit it to the particular cases covered by the enumeration, 
is to give the statute an effect both immaterial and at war 
with the plain sense of all other expressions in it. It is to 
expound the act neither according to its letter or its evi- 
dent meaning. <A thing which is within the object, spirit 
and meaning of a statute is as much within the statute as 
if it were within. the letter of it. Ibid, 179. An action 
based on a personal wrong or injury other than one of 
those enumerated is as much within the meaning and even 
the letter of this act, looking at its context, as one based 
on a false imprisonment, or other enumerated wrong. 

We are of the opinion that at least any action for a per- 
sonal injury, which did not survive at the common law, 
does not survive under the statute, and consequently that 
the action set up by the declaration died with the intestate. 

Whether, under the statute, the action, if framed as 
upon a contract, would, under the circumstances of this 
case, have died with the intestate, we do not decide, as the 
declaration is not so framed. 

The judgment is reversed. 





R. E. O’Brien, Appentiant, vs. E. E. Varin, APPELLEE. 


1. When the relation of inn-keeper and guest exists, the inn-keeper 
can only avoid the extraordinary liability imposed on him by the 
law for the protection of the baggage of the guest, when a loss 
of the baggage is occasioned by the act of God, the public ene-* 
my, or the misconduct of the guest, or the friend whom he 
brings with him. 

2. But when the guest settles his bill and departs from the inn, leaving 
his baggage behind him, requesting the inn-keeper to keep it 
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until his return, which he says will be in seven or eight days, 
and the inn-keeper has cease:] to receive any profit from the en- 
tertainment of the guest, or any compensation for taking care of 
his baggage, the relation of inn-keeper and guest no longer 
exists. 


3. In such a case the inn-keeper is the gratuitous bailee of the baggage of 
the traveler, and is only responsible, if it is lost, if he is guilty 
of gross negligence. 


4: When the inn-keeper, after the departure of the guest, removes the 
baggage from the room occupied by the guest, to the main hall 
of the hotel, from which it was stolen, and the proof shows. 
that baggage was usually kept there; that the only entrance to 
the hotel was through the office ; that while the hotel was open 
some person was always in charge of the office, and when it was 
closed at night a watchman was on duty, there is nothing to 
show that the inn-keeper was guilty of gross negligence. 


Appeal from the Circuit Court for St. Johns county. 


The facts of the case are stated in the opinion. 
C. P. ¢ J. C. Cooper for Appellant. 


Plaintiff urges: 


1st. That defendant was liable as an inn-keeper, because 
plaintift had been staying at the hotel, left his trunk at the 
hotel under distinct promise of defendant's agents that it 
should be taken care of, for he, plaintiff, was going to re- 
turn to board with them, which the plaintiff afterwards 
did. His absence was but temporary, with agreement to 
return and board with them, which plaintiff did. 

The consideration to them was his promise to board at 
this hotel; he was still the guest of this hotel in the sense 
that his baggage was in the inn-keeper’s care, as if he were 
‘a guest eating and sleeping at the house. 

As hotel or inn-keeper defendant was bound to exercise 
the greatest possible amount of care in keeping this prop- 
erty. Adams vs. Clem, 41 Ga., 65; Giles vs. Fauntleroy, 
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13 Md., 126; 21 Wendell, 282; 2 Croke, 189; 1 Comyn’s 
Digest, 421 ; Mason vs. Thompson, 9 , 280; Shaw vs. 
Berry, 31 Me., 479; Grinnell vs. Cook, 3 Hill, 485; 5 
Barb., 560. 

Detendant was guilty of gross negligence in putting this 
baggage in an open hall after he had promised to take care 
of it. The very fact that any person could walk into 
the hotel and walk off undiscovered with this large trunk 
shows gross negligence on part of defendant. 

Again, we say that if defendant is not chargeable in 
this case as an inn-keeper, he certainly is as a bailee for con- 
sideration, and he should have exercised ordinary prudence 
and care in the keeping of this property. The considera- 
tion was the future boarding with defendant that plaintiff 
promised to do and did. 

It is this tact of plaintiff’s promise to return and board 
with defendant that constitutes the difference between the 
ease at bar and cases cited by defendant’s attorneys, where 
the courts say that although guest is intending to return 
yet there is not consideration and no binding contract. In 
those cases there is no promise or actual return to the hotel 
to board. Story on Bailments, secs. 23 and 33. 

If plaintiff had not returned and boarded with defend- 
ant, the defendant might very properly have charged him 
storage on histrunk. Suppose the trunk was a great length 
of time at the hotel, who can doubt that defendant would 
have charged storage if plaintiff did not return to board 
at this hotel. There was no reasonable, ordinary care of 
this trunk, it was left in an exposed place and was carried 
off in consequence of this negligence. Story’s Bailments, 
secs. 23 and 33. 

And in the third place, if defendant was but a bailee 
without consideration, still, acting under an agreement .to 
take care of the property, he was bound todo so. He took 
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no care at all of this trank, he might as well have put it 
on the front porch, and the loss coming from this total lack 
of care, if any responsibility attaches to a bailee without 
consideration, this is the case. It was a distinct betrayal 
of the confidence of the traveling public. 

Defendant says, “ I had no other place to store baggage.” 
Witness O’Brien says, “he did, there was a cloak and 
satchel room where this trunk could have been stored.” 
Any way it was the duty of defendant to have a baggage 
room with lock and key to protect baggage in his care. 


Fleming § Daniel for Appellee. 


Tue Cuter-Justicr delivered the opinion of the court: 


On the 26th of March, A. D. 1885, plaintiff, O’Brien, 
went to the hotel of the defendant, E. E. Vaill, in the city 
of St. Augustine, and stopped there as a guest. The next 
day plaintiff paid his bill to the clerk in the office of the 
hotel and told him he would be gone for a few days, but 
would leave his baggage, which consisted of two trunks 
and a valise, until his return, and which he requested the 
clerk to take care of for him. Plaintiff left his baggage in 
his room, locked the door and gave the key to the clerk. 
Plaintiff told the clerk that on his return he would board 
with him. On April 2d plaintiff returned and again be- 
came a guest of the hotel. The plaintiff's 8 baggage had 
been removed by the proprietor to the main hall of the ho- 
tel. On inquiring for his baggage it was found that one of 
the trunks had been stolen. 

It was in evidence that the front door opened into the 
office, and there was no entrance into the hall besides the 
entrance through the office; that when the house was not 
closed there was always some person in charge of the office, 
and when the hotel doors were closed there was always a 
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watchman on duty. A former servant of the hotel was ar- 
rested for the thett, and confessing the crime, told the ofli-. 
cer where they could find the trunk. Two hasps had been 
broken, and the most of the contents carried away. Vaill, 
the proprietor, refusing to pay O’Brien for his damage and 
loss, the latter brought suit. 

The questions presented upon these facts are: 1st. Was 
Vaill, O’Brien having paid his bill and departed from the 
house but leaving his baggage saying he would return, 
liable to O’Brien under the law regulating the liability of 
an inn-keeper to his guest for the loss of such baggage. 
Attorney for appellant has called to our attention the case 
of Adams vs. Clem, 41 Geo., 65. In this case Mrs. Clem 
was the guest of the inn-keeper, Adams; her trunk was 
carried to her room, and was marked with her name; she 
paid her bill, saying that a gentleman, whom she pointed 
out, would call in ten minutes for it and bring it to her in 
the country, to which Adams assented. She left the inn 
on Monday and no one called tor the trunk until Friday, 
when it was found to be lost. The court held the inn- 
keeper responsible. 

The appellant also cites the case of McDonald vs. Edger- 
ton, 5 Barbour, S. Ct., 560. This decision is partly based 
on the case of Grinnell vs. Cook, 3 Hill, 485. We think 
the court misconstrued Justice Bronson in the case of Grin- 
nell vs. Cook. In that case Judge Bronson drew a well 
tounded distinction in respect of the inn-keeper’s liability 
for property left by the guest, as to whether the inn-keeper 
was to receive compensation for keeping the property dur- 
ing the absence ot the guest. The guest had left a horse 
which required feed and attention, for which the inn-keeper 
had a right to charge a reasonable compensation. In the 
case of McIonald vs. Edgerton, the plaintiff -left behind 
his coat and there was no compensation agreed on or ex- 
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pected tor keeping it. Leaving property for which a com- 
pensation for keeping was to be paid continued the rela- 
tion of inn-keeper and guest so far as that property was 
concerned. 

We think the current of authority and the weight of 
reason is opposed to the conclusion reached by the Supreme 
Court of Georgia and the Supreme Court of N. Y., in 5th 
Barbour, supra. 

The law imposes on an inn-keeper an extraordinary lia- 
bility for the protection of the baggage ot his guest. He 
can avoid it only on the grounds of the loss being occa- 
sioned by the act of God, the public enemy, the misconduct 
of the guest, or the friend he brings with him. We can 
think of no other reason for the imposition of this liability 
upon the inn-keeper than the profit he receives from enter- 
taining his guest. When the traveller ceases to be his 
guest and the inn-keeper ceases to derive a profit for his 
entertainment, the relation of inn-keeper and guest have 
ceased as such and as a consequence their relative liabili- 
ties. 

O’Brien, when he paid his bill and left the hotel, put an 
end to the relation of guest to the hotel keeper. See Mil- 
Jer vs. Peoples & Branum, 60 Miss., 819 ; Grinnell vs. Cook, 
3 Hill, 485. 

The expectation to become a guest again at some other 
time did not continue the relation of inn-keeper and guest. 

The next question is, what was the relation of the par- 
ties after the cessation of the relation of inn-keeper and 
guest as shown by the evidence? We think it was that of 
bailor and bailee, and that the defendant was a gratuitous 
bailee. The statement of the appellant that he expected 
to return to and board at the hotel could not be considered 
as a considerstion for taking care of the baggage. A gra- 
tuitous bailee is liable only for gross negligence. There is 
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nothing proved in the case that will justify us in the con- 
clusion that defendant was guilty of such negligence in op- 
position to the finding of the referee. 

The judgment is affirmed. 





Hersert Davis, PLAINTIFF IN Error, vs. THE STATE OF 
FioripA, DEFENDANT IN ERROR. 


1. Where a defendant is indicted for the commission of an offence with 
intent to commit another, as for instance, rape, it devolves upon 
the prosecution to prove some act or deed evidencing such intent 
in order to warrant conviction of the defendant 

2. Material averments in an indictment must be proved. Ifa variance 
occurs between a material averment and the proof, the prosecu- 
tion, upon whom the burden lies of establishing such averment, 
will be defeated. 

3. The plaintiff in error was indicted, and such indictment contains 
three counts : First, for breaking and entering a dwelling house 
with intent to ravish and carnally know a young lady. Second, 
for breaking aud entering with intent to steal and carry away 
property of one person. Third, for breaking and entering with 
intent to steal and carry away goods and property of another 
person. The jury found the defendant guilty upon the first 
count ; Held, To be error, as there was no evidence of any such 
intent. 

4. The allegation of the intent in this case was an essential and mate- 
rial allegation, and it was necessary for the prosecution to prove 
facts in order to show beyond a doubt what that intent was. 

5. Where there is no evidence to warrant the finding of the jury, this 
court will overrule the judgment. 


Writ of error to the Circuit Court for Monroe county. 


Tue Curer-Justick did not sit in this case. 


The facts of the case are stated in the opinion. 
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Jefferson B. Brown and Fred. T. Myers for Plaintiff in 
Error. 


The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


In April, 1886, the defendant was indicted for burglari- 
ously breaking and entering a dwelling house with intent 
to ravish a young lady. Another count charges the 
burglarious entry for the purpose of committing lar- 
ceny of the goods and chattels of William F. Wood. 
Another count charges the entry for the purpose of taking 
the goods and chattels of one Ida G. Wood. The cause 
was tried at the April term of the court and the jury found 
“ the prisoner guilty of breaking and entering the dwelling 
house of William F. Wood in the night time as charged, 
with intent to commit the crime of rape, so say we all.” 

The defendant moved for a new trial on the following 
grounds: 


1. The verdict was contrary to law. 

2. The verdict was contrary to the evidence. 

3. The verdict was unsupported by evidence. 

The court overruled the motion and counsel for defend- 
ant excepted. 

The court then sentenced the defendant to imprisonment 
in the State penitentiary for the term of three years. 

The defendant brings the case here on writ of error. 

The errors assigned are the same as on the motion for a 
new trial, and none other. 

The only evidence in the case bearing on intent was that 
of Miss Ida G. Wood, who testified in substance as follows: 
“ My father’s name is William Wood, and I live with him 
in the house he has just testified about. On the night of 
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the 19th March, 1886, between the hours of three and four 
A. M. I was awakened, and heard my father say, ‘I will 
dress.’ I lay on my side with my eyes partially open and 
saw some one standing in my room at a window, which is 
near the foot of my bed.’ The side of my bed is near the 
side of the wall in which the window is, the window being 
at the foot of the bed. I thought it was my mother, and 
called ‘ mama, mama,’ and the person not answering, and 
my eyes by this time being wide open, I saw it was a man 
and recognized him as Herbert Davis. I jumped from my 
bed and ran out the room screaming. I met my father and 
said to him, there is a man in my room, he said no, my 
child, it is a cat. I replied, no, papa, it is Herbert Davis. 
My father went in the room; I did not go in. When I 
went to bed the window blinds were closed and the sash 
down and fastened on the inside with a catch; when I 
awoke the window blinds were open and the sash down. 
The blinds were on the outside of the window, and the 
moon was shining right in the window. I had in that 
room my clothes and jewelry. The man who I saw in my 
room did not touch me, or make any effort to do so. I did 
not look around to see what he did when I ran from the 
room. From the time I first saw the man in my room till 
I ran out he did not move from where I first saw him 
standing at the window. He did not lay his hands on me, 
or make any demonstration in that direction. He was 
dressed in yellowish looking clothes which looked like un- 
der clothes, and had no hat or shoes on.” 

This is all the evidence in the record as to the intent 
charged in the indictment. The only question in this case, 
under the verdict ot the jury, is, does this evidence of this 
witness show any acts of the defendant which point to an 
intent to commit the crime of rape? Why not equally 
prove the intent to commit either of the other offences 
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charged in the indictment? The counsel for defendant in 
his argument well says: “ Here were charged three sepa- 
rate and distinct oftences, and it was the duty of the State 
to have proven the prisoner guilty of the particular offence 
of which he was convicted, by evidence which did not ad- 
mit of any other rational hypothesis, but that of his guilt 
ot that offence and no other.” The witness testified that 
her clothing and jewelry were in that room, why not con- 
vict him of the intention to steal or take away such prop- 
erty, being in the room where she was sleeping, or the 
property belonging to her father in the house? 
He made no demonstration towards the witness, whatever. 
It is the admitted rule in such cases, where intent is alone 
charged, that if there “ be any reasonable hypothesis upon 
which the circumstances are consistent with the prisoner’s 
innocence,” such hypothesis should control the verdict 
of the jury. The criminal intent mast be proved by some 
act or deed evidencing it. In Rex vs. Lloyd, 7 Car. & 
Payne, 318, it was held by Patterson, J., that “in order to 
find the prisoner guilty of an assault with intent to com- 
mit a rape, you must be satisfied that the prisoner, when he 
laid hold of the prosecutrix, not only desired to gratify his 
passions upon her person, but that he intended to do so at 
all events, and notwithstanding any resistence on her part. 
It is not proof of guilt, merely, that the facts are consist- 
ent with guilt, but they must be inconsistent with inno- 
cence. It is neithey charity nor common sense, nor law, to 
infer the worst intent which the facts will admit of.” 

The count in the indictment in this case upon which the 
verdict of the jury was based charges that the defendant 
“ feloniously and burglariously did break and enter, with 
intent, one [da G. Wood in said building then and there 
being, then and there violently and against her will, felo- 
niously to ravish and carnally know, contrary to the form 
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of the statute,” &e. This intent so charged is an essential 
ingredient, and must be proved in order to warrant the con- 
viction of the defendant upon that count. “ Material aver- 
ments must be proved. If a variance occurs between a 
material averment and the proof, the party upon whom the 
burden lies of establishing such averment will be defeated.” 
1 Phil. Ev., 835, 844, and notes. 

We think that.the evidence is insufficient to support the 
verdict. 

The judgment is overruled and a new trial awarded. 





Western Union TexearapH ComMpANy, APPELLANT, Vs. 
Hyer Bros., APPELLEES. 


1. When a telegram is delivered to an operator, employed by a tele- 
graph company, for transmission and delivery to the person to 
whom it is addressed, and the consideration for said service is 
paid to and accepted by such operator, the law enjoins on such 
company prompt and skillful performance of their undertaking. 


2. If a telegraph company, to whom a telegram has been delivered, as 
above, fail to transmit or to deliver the same to the person to 
whom it is addressed, within a reasonable time, such company is 
responsible for such failure, to the person injured, whether he be 
the sender or the person indicated in such telegram as the one to 
whom it was to be sent, for such damages as are proximate and 
reasonable and naturally result from such failure. 


8. It is no defence for said company, when sued for failure to trans- 
mit and deliver a telegram, as above, that the sender did not in- 
form them or their operator of its importance, when they fail to 
show tliat if they or their operator had received such informa- 
tion, it would in any respect have changed the method of its 
transmission, or the time in which it was to be sent, the agency 
employed, the price demanded therefor, or the degree of skill 
used in its transmission. 
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4. Nor is it any defence of said company that such message is in cipher 
or words, the meaning of which the operator does not know ; 
provided, such message is plainly written and the words therein 
are in the letters of the English alphabet. ~ 

5. The appellees, ship brokers, residing in Pensacola, having been en- 
gaged by a customer to charter a vessel to carry a cargo of lum- 
ber from Pensacola to the United Kingdom, sent a telegram to 
their correspondent in Barbadoes, making an offer for the char- 
ter of a vessel, the offer was accepted and a telegram sent ap- 
pellees, which was received at the defendant company’s office in 
Pensacola the next day, but which was never delivered to ajpel- 
lees. Their correspondent in Barbadoes, as their agent, signed 
the usual charter party for appellees. Not receiving an answer 
to their dispatch they told their customer that they had failed to 
charter the vessel, whereupon he chartered another. Two weeks 
afterwards the vessel came to Pensacola, as per the charter party 
signed by their agent in Barbadoes. They were compelled to 
re-charter it at a loss; Held, That the telegraph company was 
responsible to them for such loss and for their time and exer- 
tions in re-chartering such vessel. 

Raney, J., dissenting, holds that the only damages recoverable are 
the charges paid for the telegram, as it was in cipher, and its 
subject matter, or importance, was not known by, or communi- 
cated to, the company or the operator. 


Appeal from the Circuit Court for Escambia county. 
The facts of the case are stated in the opinion. 


W. A. Blount tor Appellant. 


The only question is as to the measure of damages. The 
appellant contends that the telegram, being in cipher, 
there were no damages in contemplation of the parties, 
and that the court erred in rendering judgment for other 
than nominal damages. I cite: Baldwin vs. U. 8. Tel. Co., 
45 N. Y., 744; Landsberger vs. Magnetic Tel. Co., 32 
Barb., 530; McCall vs. U. S. Tel. Co., 44 N. Y., Supreme 
Court, 487; U.S. Tel. Co. vs. Gildersleeve, 29 Md., 232; 
Condee vs. W. U. Tel. Co., 34 Wis., 471; Beaupie vs. Pa 
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cific Tel. Co., 21 Minn., 156; Dargan vs. W. U. Tel. Co., 
U. 8. Circuit Ct., So. Dist. Ala., 1874; I. L. R. C. P. Div., 
326; 45 L. J. C. P. Div., 682; Saunders vs. Stewart, 35 
L. T., (N. s.,) 370. 


S. R. Mallory for Appellees. 


The question presented to this court is as to the correct- 
ness of the judgment of the court below in holding that 
anything more than the price of the telegram, if that, can 
be recovered from the telegraph company because of its fail- 
ure to deliver a telegram unintelligible to the telegraph 
company or itsagents. No question of vis major is involved, 
the company admitting that it received the telegram at 
Pensacola on September 14th, and offering no excuse for 
tailing to deliver it. 

I am aware of the many cases that may be cited as de- 
claring that the rule enunciated in Hadley vs. Baxendale 
applies in all its strictness to cases of this kind,and I know 
that courts of weight and authority in this country have 
held, in cases of cipher and unintelligible telegraph mes- 
sages, that telegraph companies could not be held responsi- 
ble for damages arising out of the non-delivery thereof; — 
the reason of these decisions being based on the inability of 
the defendant companies to understand the import of the 
messages, and the consequent impossibility of their having 
contemplated the damages claimed. 

In the ease of Daughtry vs. American Union Telegraph 
Company, decided by the Supreme Court of Alabama at its 
December term, 1883, a case in which this question was 
fairly presented to the court, Stone, J., delivered the opin- 
ion of the court, and after a very clear and exhaustive re- 
view of Hadley vs. Baxendale, and the telegraph cases that 
have heretofore been decided thereunder, declares it to be 
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the opinion of Alabama’s Supreme Court “ that the liability 
of the telegraph company does not depend on the knowledge the 
operator may have of the contents of the message.” While ad- 
mitting the applicability of the language of the court in 
Hadley vs. Baxendale to that case, a case in which there 
existed special circumstances, of which defendant knew 
nothing, and could have known nothing without plain- 
tiff’s aid, Judge Stone denies that it can be invoked to 
qualify the liability of corporations to which are daily en- 
trusted, for transmission and delivery, messages which set 
in motion the business and commerce of the world, and on 
the prompt and faithful delivery of which are dependent 
the welfare of millions of people and the security of hun- 
dreds of millions of dollars. The iron shaft, in Hadley vs. 
Baxendale, of itself conveyed to the carrier no intimation 
of the emergency in which its owner had been placed. It 
differed in no respect from other refuse iron destined for 
the scrap-pile of some machine shop, which the carrier’s 
business had often required him, before that, to transport 
to its destination, and the rule enunciated in that case had 
reference to those facts. 

Is it not the blindest of blind following of precedent to 
say at this day that the failure of a telegraph company to 
deliver a message committed to it for transmissiun and de- 
livery, is to be gauged by the same standard? That the 
receipt of a message by such a company is no more sugges- 
tive of the necessity of expedition and accuracy in trans- 
mission and delivery than was the receipt, by the carrier, 
of the iron shaft in Hadley vs. Baxendale? Must the 
sound rule, that the measure of damages for the breach of 
contract is what may fairly and reasonably be considered as 
arising naturally and proximately from such breach, to be 
forever, in all cases, subordinated to the rule prescribed in 
Hadley vs. Baxendale for cases specially circumstanced ? 
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The reasoning of the court in Daughtry vs. American 
Union Telegraph Co., while opposed to the great majority 
of decisions on the subject, will, I think, nevertheless com- 
mend itself to the judgment of this court as possessing char- 
acteristics not revealed by the reasoning in the cases to 
which it is opposed. It is both logical and just, and if ad- 
hered to will secure courts, at least, from a continuance on 
the line of the “very many erroneous rulings” to which 
Judge Stone refers. The question is, I believe, a new one 
in this court, and in confining my citation to the decision 
of Alabama’s Supreme Court I rely-upon the law as op- 
posed to precedent. 


Tue Curer-JusticE delivered the opinion of the court: 


Suit was brought by Hyer Bros. in the Circuit Court of 
Escambia county against the Western Union Telegraph 
Company for damages for non-delivery of a cablegram sent 
to them at Pensacola by their correspondent and agent at 
Barbadoes. 

The proot showed that the plaintifis were merchants 
and ship brokers at Pensacola, and that on the 12th day of 
September, 1883, they received acablegram from their cor- 
respondent and agent at Barbadoes, as follows: “ Prelate, 
Tellespont, lambent, speculum, divan, extol, pulpit, rabidy, 
Greenock, preferred, sluggard, excluded, stevedore, ‘scam,’ 
‘ slum,’”’ which being translated meant: “ We grant you re- 
fusal for 24 hours. Tellespont, 556 6-100 reg., half hewn, 
balance deals, £6.15, full freight on beam fillings. U. K., 
Greenock preferred, £20 gratuity, stevedore excluded. 
Commissions in thirds.” Hyer Bros. answered the ca- 
blegram as follows: ‘To Laurie, Barbadoes. Wagon, ex- 
tant, knight, sluggard, polygon,” which being translated 
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meant: “ For United Kingdom, full cargo sawn timber at 
£6.10s per standard,and £20 gratuity, usual charter.” 

The agent at Barbadoes answered this dispatch and the 
answer was received at the office of the Western Union 
Telegraph Co., in Pensacola, Sept. 14. It contained but 
one word,“ Punctual.” By the cipher code used by Hyer 
Bros., and their correspondent it meant: “ We have closed 
the vessel as per your telegram.” It was never deliverad 
to Hyer Bros. The offer of H. B. for the charter of the 
vessel was based on an offer made to them by A. M. MeMil- 
lan, ot Pensacola. 

Not receiving an answer to their dispatch and thinking 
their offer was not accepted they told McMillan that the 
offer was declined and he secured another vessel. On Octo- 
ber 2d the vessel arrived at Pensacola, bringing a letter 
from their agent at Barbadoes containing a copy of the \ 
telegram, which had been sent as aforesaid to H. B., but 
not delivered ; also, a charter party which their agent at 

° Barbadoes had signed for them in accordance with their 
offer. They had to re-charter the vessel at a loss. 

The court instructed the jury to find their verdict as a 
special verdict upon which, if in favor of the plaintiff, it 
should enter judgment for nominal damages or for the 
amount of damages as found by the jury as it might there- 
after be advised. The jury returned a verdict for plaintiffs 
for $618.90, and the said court, atter being advised, entered 
judgment in favor of the plaintiffs and against the defend- 
ant for said sum. 

The defendant alleges here as error that the court erred 
in rendering judgment tor other than nominal damages. 

This question has never before been presented for adjudi- 
cation in this State. 

The courts in New York, Minnesota, Maryland, Wiscon- 
sin, Massachusetts, Nevada and Maine, following the case 
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of Hadley vs. Baxendale, 9 Ex. 341, hold that only nomi- 
nal damages can be recovered from the company undertak- 
ing to send the telegram, unless the sender should inform 
the operator of the special circumstances which constitu- 
ted its importance and the need of its correct and prompt 
transmission. The case of Hadley vs. Baxendale, supra, 
was this: The plaintiffs, owners of a steam mill at Glou- 
cester, had a shaft broken, and desiring to have another 
made they left the broken shaft with the defendant, a com- 
mon carrier, to be carried to a foundry at Greenwich to 
serve as a model fora new one. At the time of making 
the contract the defendant’s clerk was informed that the 
mill was stopped, and that the plaintiffs desired the bro- 
ken shaft to be sent immediately, but were not informed of 
the special purpose for which the broken shaft was to be 
forwarded. The carriers told the proprietors of the mill 
that they could deliver the shaft at Greenwich at a certain 
time. They failed to deliver it within the time, and a de- 
lay was caused in the making of a new one, and a conse- 
quent delay in starting the mill. The court said: “ We 
think the proper rule in such a case as the present is this: 
where two parties have made a contract which one of them 
has broken, the damages which the other party ought to 
receive in respect of such breach of contract should be 
either such as may fairly and substantially be considered 
as arising naturally, 7. e., according to the usual course of 
things, from such breach of contract itself, or such as may 
reasonably be supposed to have been in the contemplation 
of both parties at the time they made the contract, as the 
probable result of the breach of it. Now, if the special circum- 
stances under which the contract was actually made were 
communicated by the plaintiff to the defendant, and thus 
known to both parties, the damages resulting from the breach 
of such a contract which they would reasonably contemplate 
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would be the amount of injury which would ordinarily fol- 
low from a breach of contract under these special circum- 
stances so known and communicated. But, on the other 
hand, if those special cireumstances were wholly unknown 
to the party breaking the contract, he, at the most, could 
ouiy be supposed to have had in his contemplation the 
amount of injury which would arise generally, and in the 
great multitude of cases not affected by any special circum- 
stances, for such a breach of contract. For had the special 
circumstances been known, the parties might have expressly 
provided fur the breach of contract by special terms as to 
the damage in that case, and of this advantage it would be 
very unjust to deprive them. The above principles are 
those by which we think the jury ought to be guided in 
estimating the damages arising out of any breach of con- 
tract.” 

All the cases above referred to rely upon the authority 
of this case of Hadley vs. Baxendale, and are decided upon 
the theory that the principles of law regulating the conduct 
of common carriers applies equally to the transmission of 
messages by the electric telegraph system. The business 
of one is to transport from one locality to another some 
tangible object of weight and dimension. Experience does 
not suggest in such a transaction any other liability than 
compensation for its value if lost or destroyed in the trans- 
portation, or such damages for its delay as the object itself 
might suggest. The business of the other is the transmis- 
sion from one to another and from one locality to another, 
of information or intelligence, nothing in itself, but as the 
basis and ground work that is to influence the conduct ot 
others, is in this respect of the very first importance. One 
is limited to the transportation of tangible things, the other 
to the transmission of the intangible. There is no similar- 
ity in the services to be performed, in the nature of the 
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things to be transported or transmitted, or the purposes to 
be effected, and as a consequence none as to the measure 
of damages for failure to perform their respective agree- 
ments. 

The decision in Hadley vs. Baxendale was proper and 
suited to the facts before the court, but an attempt to ex- 
tend it to such cases as this would be productive of great 
injustice. The telegraphic invention has made the system 
the means of communication between all civilized countries 
on the globe for a large part of the transactions and com- 
munications that prior to its invention were conducted by 
writing or by special messenger. No man can enumerate 
the vast number of subjects of treaty and intercourse that 
the complicated relations of mankind require its agency to 
accomplish. It can safely be said, however, that the larger 
part of all messages sent are of a commercial or business 
nature'whichsuggest value; the requirements of friendship 
or pleasure can await other means of less celerity and less 
expense. If this be true,.why should the law assume that 
as a rule all messages sent over it are unimportant, and 
that an important one is, an exception, of which the opera- 
tor is to be informed ? Whatever may be the rules of this 
particular defendant company, if they have any, there are 
none set forth in the record; whether, therefore, its rules 
are reasonable or whether it can limit its liability by proper 
rules when shown to have been known to its patron, is in 
no sense involved in this opinion. 

The common carrier charges difterent rates of freight for 
different articles according to their bulk and value and 
their respective risks of transportation, and provides differ- 
ent methods for the transportation of each. It is not 
' shown here that the defendant company had any scale of 
prices which were higher or lower as the importance of the 
dispatch was great or small. It cannot be said, then, that 
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for this reason the operator should be informed of its im- 
portance, when it made no ditterence in the charge of trans- 
mission. It is not shown that if its importance had 
been disclosed to the operator that he was required by the 
rules of the company to send the message out of the or- 
der in which it came to the office, with reference to other 
messages awaiting transmission, that he was to use any ex- 
tra degree of skill, any different method or agency for send- 
ing it, from the time, the skill used, the agencies employed, 
or the compensation demanded, for sending an unimportant 
dispatch, or that it would aid the operator in its transmis- 
sion. For what reason, then, could he demand information 
that was in no way whatever to affect his manner of ac- 
tion or impose on him any additional obligation ? 
It could only operate on him persuasively to perform a 
duty tor which he had been paid the price he demanded, 
which in consideration thereof he had agreed to perform, 
and which the law in consideration of his promise and the 
reception of the consideration therefor had already en- 


joined on him. The system of telegraphy, tounded as it is 


on a comparatively recent discovery of the practical capa- 
bilities of a well known elementary torce, whose existence 
had hitherto made itself known more by its power of de- 
struction and the dread of its visitations than by manifest- 
ing utility for the varied purposes of man, and having for 
its mission the almost instantaneous communication of 
ideas between persons widely separated, as to distance, un- 
like any industry or enterprise that had ever been in use 
before, may justly be considered and treated as standing 
alone a system unto itself. 

The nearest approach to any similar enterprise is the sys- 
tem of carrying letters by mail, but as this has been taken 
in charge and performed by the United States Government 
since its inception, and its acts or omissions cannot be made 











+) 











JUNE TERM, 1886. 647 


Western Union Telegraph Co. v. Hyer Bros.—Opinion of Court. 





subjects of judicial inquiry, we can find no precedent in 
this country to aid in the solution of the questions that 
are dividing the courts. The same may be said as to want 
of precedents in that country to which we have so often 
and so successfully looked for assistance in other disputed 
questions. Prior to the reign of James I, when the post 
was first established in England, letters were sent by a mes- 
senger specially hired for the purpose, or intrusted to the 


_ honor of some wayfarer who chanced to be going to the 


place where the letter was desired to be sent. Butchers 
and drovers whose business of buying cattle caused them 
to visit various parts of the kingdom were the principal 
carriers of letters, as late as the 15th century. Any at- 
tempt to apply to such a novel system legal principles 
adapted to pursuits and occupations which are dissimilar 
in their nature, and designed for the accomplishment of dif- 
ferent purposes, must naturally result in failure and confu- 
sion. A recognition by the courts of this truth, and an 
application from time to time to its conduct of such rules 
and regulations as common sense may suggest, as fitted to 
its peculiar nature and purposes, without reference to sys- 
tems that are not similar and principles that are not analo- 
gous, is the only method preserving the law regulating its 
operation from contradictions and perplexities. Similar dif- 
ficulties have previously arisen in other branches of the 
law when trom their novelty and a failure of applicable 
precedents, the courts, probably from tear of the hazard 
of framing new rules, or misled by a seeming analogy, have 
attempted to apply to such legal novelties long used prin- 
ciples of law, and to analogize the new to some old sys- 
tem with which they were familiar. This disposition of 
the courts, or it may be said of the human mind, for it ex- 
ists equally elsewhere, is very forcibly and conclusively 
shown in the effort, when the tenure of partners in the 
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joint property of the partnership was a new question in 
the English courts, to liken it to a joint tenancy or a ten- 
ancy in common. This was the view, says Mr. Parsons, 
that was taken in all the early books. They all had the 
element of joint ownership of property, but in all other re- 
spects were different and independent, and the law for each 
should be sought for in itself. When this species of joint 
interest and ownership came under the cognizance of the 
courts of England it was new to them, and new to the law 
of England, and it was perhaps unavoidable that they who 
administered the law should have sought to bring this new 
topic within the rules and principles of these kinds ot 
joint ownership which were well known. Parsons on 
Partnership, pp. 2 and 8. Much of the confusion, says the 
same learned author, existing to-day in suits and levies of a 
private creditor against a partner personally indebted to 
him is due to the inability of the law of partnership to 
clear itself of the last remaining influences of the old no- 
tion that partnership was but one form of tenancy in com- 
mon. Ib., 352 and 353. 

The Supreme Court of Alabama, in the case of Daugh- 
try vs. American Union Telegraph Company, at its De- 
cember term, 1883, reported in the Alabama Law Journal, 
May 1884, 75 Ala., 168, and the Supreme Court of Cali- 
fornia, in the case of Hart vs. Western Union Telegraph 
Co., April term, 1885, 66 Cal., 579, have laid down a doc- 
trine more harmonious with justice, and more applicable 
to the peculiar characteristics belonging to the system of 
telegraphy. They hold that a telegraph company is lia> 
ble for damage resulting naturally, and in the usual course 
of business, from its failure to send or deliver a dispatch 
correctly and promptly without requiring the sender to dis- 
close its importance to the company or its agent. 

It is of no consequence whether the dispatch is in plain 
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English or in cipher, provided such cipher is written in the 
letters of the English alphabet. 
The judgment of the Circuit Court is affirmed. 


Mr. Justice Raney delivered the following dissenting 
opinion : 


I am unable to agree with the conclusion reached by the 
other members of ‘the court in this case. The question is 
one of the measure of damages, not of the right of recov- 
ery. The rule advanced in Hadley et al. vs. Baxendale, 26 
E. L. & E., 398, is that the damages should be such as may 
fairly and substantially be considered as arising naturally, 
i. e., according to the natural course of things, from such 
breach of contract itself, or such as may reasonably be sup- 
posed to have been in the contemplation uf both parties, at 
the time they made the contract, as the probable result of 
it. The defendant’s clerk was informed that the mill was 
stopped aud that the plaintiffs desired the broken shaft to 
be sent iinmediately, but was not informed of the special 
purpose for which the broken shaft was to be forwarded, or 
rather also the special circumstances under which it was 
being sent, viz: that it was essential to the running of the 
mill to have a new shaft. It was held by the Exchequer 
that damages for the loss of profits incurred by the stop- 
page of the mill through defendant’s delay did not arise 
in the natural course of things from the breach of contract 
in not delivering the pieces of the broken shaft in a reason- 
able time, under the communications made to defendant’s 
clerk. It is contended that this rule in Hadley vs. Baxen- 
dale is not applicable to a case like the one now before us ; 
and it is said that the business of a common carrier is to 
transport from one locality to another some tangible object 
of weight and dimension; that compensation for its value, 
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if lost or destroyed in transportation, or such damage for 
its delay as the object itself might suggest, is the only lia- 
bility experience would suggest; that the business of the 
telegraph compauy is the transmission from one person to 
another, and from one locality to another, of information or 
intelligence, nothing or intangible in itself, but as the basis 
and ground work that is to influence the conduct of others ; 
that there is no similarity in the services to be pertormed, 
or in the nature of the things to be transported or trans- 
mitted or the purposes to be eftected, and, as a consequence, 
none as to the measure of damages for failure to perform 
their respective agreements. It does seem to me that ex- 
perience has suggested some other liability in the case of 
the common carrier than compensation for the value of the 
lost or destroyed article, and some other damage tor delay 
than the object itself might suggest ; this liability or dam- 
age is that where there are special circumstances from 
which there would, in case of a breach, ordinarily follow or 
naturally result to the plaintiff a greater damage than the 
object itself would suggest ; and in such cases they should 
be held jiable for the damage naturally flowing from such 
special circumstances in the event they were communicated 
to the carrier when the contract was entered into. This 
rule ot Hadley vs. Baxendale is founded upon and is the 
expression of that which experience had suggested. It is 
a rule to cover such damages as the “ object ” itself did not 
suggest in case of delay, and it declares that such damage 
shall not be recovered on the one hand, or borne and paid 
on the other, unless the special circumstances from which 


it would naturally, ordinarily or in the usual course of 


things, result, are communicated to the carrier; when they 
are communicated the damages are within the contempla- 
tion of the parties in law, whether so in fact or not. This 
is an eminently just rule and I am unable to see why it is 
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not as applicable to the contract of a telegraph company as 
to a common carrier of tangible objects. Why should the 
measure of damages be in the one case what the known 
subject matter alone, or the known subject matter and spe- 
cial circumstances communicated, naturally suggest as 
likely to follow from a breach, and in the other be 
what would naturally result from the breach whether the 
subject matter suggested the damage or not. The purpose of 
requiring a communication of the special circumstances in 
order to recover damages other than the subject of the con- 
tract may suggest, is to enable the carrier to perceive or 
contemplate such damages and to provide against them if 
he desire, and even if he does not so desire, to acquaint him 
with the responsibilities of his undertaking, and thus in 
effect to relieve him from any responsibility greater or other 
than he has seemed by the nature and terms of the contract 
toundertake. Why is not this a just rule for the telegraph 
company? Do not such companies transmit messages vary- 
ing as much in value as do the commodities conveyed by 
railroad companies? Why should not they as well as any 
other party be entitled to know what is involved in their 
contract, and be liable for no more than appears to be? 
The doctrine of the opinion of the majority of this court 
establishes a principle heretofore unknown, (but for the 
Alabama case and possibly one in California) in the history 
of the law, viz: imposing upon a party an amount of dam- 
age which neither the subject matter or terms of the con- 
tract as thev appear upon their face to him, and to every 
other person in the world, suggest. It cannot be maintained 
that an intelligible telegram does not suggest to the tele- 
graph company, or in other words, to its agent, both its 
subject matter, and the damages which would naturally 
and proximately result from the breach of the contract to 
transmit and deliver, as much as the sight or description of 
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a tangible object suggests its nature and the damages which 
may so arise from the breach of contract to convey and de- 
liver it. Consider these telegrams as they appear on their 
face without the aid of the “key,” and the contract to con- 
vey and deliver them as alleged in the declaration, and who 
can tell what damage would naturally, proximately and 
reasonably result from any failure of the telegraph company 
to deliver, other than the cost of transmissal and delivery ? 
In Sanders vs. Stuart, 1 C. P. D., 326, (see p. 225-6, 1st 
Vol. Sedgwick on Damages,) the defendant’s business was 
to collect telegraphic messages for transmission to America, 
and the plaintiff gave him a message in cipher which he 
negligently failed to send. The message was an order 
for goods on which the plaintiff would have made a 
commission, and it was held that he could not recover the 
commission, but only nominal damages, and Coleridge, C. 
J., said that there were no damages which were iu the con- 
templation ot the parties; “and,” he continued, “ for the 
same reason, viz: the total ignorance of the defendant as 
to the subject matter of the contract (an ignorance known 
to and intentionally procured by the plaintiff,) the first por- 
tion of the rule applies also,” for, said he, there were no 
damages arising naturally from the breach. In the opin- 
ion in Daniel vs. W. U. Tel. Co., 61, Texas, 457, we find 
the following from 6th Wait’s Actions and Defences, 19: 
‘* Where the import of a telegraphic message to whom it 
is delivered is wholly unknown to the company’s agent, it 
cannot be assumed that he had in view any pecuniary loss 
as the natural or probable result of a failure to send such 
message, and in such case, upon a breach of the contract to 
transmit and deliver, the sender can recover only nominal 
damages or the amount paid for sending the message.” 
The rule advanced by the other justices of this court 
bases the measure of damages, in case of breach, not upon 
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the known subject matter of the contract, and its terms as 
they appear to the contracting minds, and which contract- 
ing minds have never assented to any other subject matter 
than what appears on the face of the telegram, but upon a 
subject matter which a hidden meaning of the terms used 
may happen to disclose. The rule strikes me as neither 
wise nor just. The fact that upon a disclosure to the tele- 
graph company, or its agent, of the subject matter or mean- 
ing of the telegram, neither the method of transmission, nor 
the time in which it was to be sent, nor the agency employed, 
nor the price demanded, nor the degree of skill used in 
transmission would have been changed, is no justifica- 
tion for imposing upon a telegraph company, or other de- 
fendant, a measure of damages which the subject matter of 
the contract, as such subject matter is made to appear by 
the plaintiff, does not naturally suggest. The rule that re- 
quires the sender of the telegram to communicate its sub- 
ject matter and importance to the telegraph company before 
it can be made liable for damages naturally flowing from a 
breach of it, is, I believe, wiser and in every way more 
just, and has been fully and very uniformly sustained by 
the American and English courts as applicable to telegraph 
contracts. Sutherland on the Law of Damages, Vol. 3, 
pp. 298, 299 and cases cited ; 6 Wait’s Actions and De- 
fences, p. 19, and cases cited ; Daniel vs. W. U. Tel. Co., 
61 Texas, 452, and cases cited ; Sanders vs. Stewart, Jacob’s 
Fisher’s Digest, Vol. 3, p. 12,911. 
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GREEN FRANKLIN, APPELLANT, vs. THomas R. Ayer, 
APPELLEE. 


1. It is an establishod rule of equity that parol evidence will be ad- 
mitted to show that a deed absolute on its face was intended by 
the parties as a mortgage. Facts discussed and the transaction 
held to be a mortgage. 

2. Tne existence or non-existence of a debt held to be a distinguishing 
test as to whether a transaction is a conditiona! sale or a mort- 
gage. Evidence considered and held that a debt existed between 
the parties. 

3. Courts of equity will, in pursuance of a wise and benign rule, in 
cases of doubt as to whether the parties intended the transaction 
as a mortgage or conditional sale, hold it to be a mortgage. 

4. When the mortgagor, though after the time it was due, tenders to 
the mortgagee the amount of the debt secured by said mortgage 
and the interest thereon up to date of the tender, at the rate 
agreed on, and the mortgagee refuses to receive it for the alleged 
reason that he had sold the mortgaged property to a third party,an 
act which he no authority to do, and the mortgagor deposits the 
sum with the Clerk of the Circuit Court of the county in which the 
land is situated for the use of the mortgagee, and takes his re- 
ceipt and files his bill to redeem, and recites therein that he had 
deposited such sum in the custody of the Clerk of the Court for 
defendant’s use, and appends to such bill the receipt of the clerk 
as an exhibit: Held, That it was a legal and valid tender—that 
the bill substantially alleged all the facts necessary to show that 
it was a good tender—that the mortgagee was not entitled to 
recover interest on his debt after the date of the tender, and 
that upon sustaining the allegations of his bill in the court be- 
low the mortgagor was entitled to recover costs against the mort- 
gagee. 


Appeal from the Circuit Court for Marion county. 


The decree rendered in the Circuit Court was that the 
complainant pay to the defendant $795.45 with interest 
thereon at twenty-five per cent. per annum until paid, and 
do also pay the costs of suit, and that the deed in question 
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from complainant to defendant be held void, and that 
thereupon defendant convey to complainant all his interest 
in the land in question. From this decree both parties 
appealed. The other facts are stated in the opinion. 


Hodge, Bullock § Burford for Appellant. 
J. J. §& S. Y. Finley for Appellee. 


Tue Curer-Justick delivered the opinion of the court : 


Franklin filed his bill in the Circuit Court of Marion 
county against Thomas R. Ayer, in which he alleges the 
following facts: that he was the owner of an 80 acre tract 
of land in said county ; that he was indebted to E. W. Ag- 
new & Co, in about the sum of four hundred dollars; that he 
gave to said A. & Co. an absolute deed to his land as a se- 
curity for the payment of his indebtedness to them ; that 
said deed was treated and considered by said A. & Co. and 
himself as a mortgage; that said A.& Co. were pressing 
him for the payment of the debt, which he was unable to 
meet ; that he applied to Thomas R. Ayer for a loan of 
money to discharge said debt; that said Ayer made the 
loan with other sums amounting in the aggregate to $795.- 
45, and your oratoron the 13th June, A. D. 1884, executed 
and delivered to Ayer his promissory note for said amount, 
payable on the 1st of November, 1884, with interest on the 
same at the rate of 25 per cent. per annum; that it was 
agreed by orator and Ayer that Agnew & Co. should exe- 
cute a quit-claim deed to Ayer for the land, which deed was 
to operate as a secnrity for the sum loaned ; that in accord- 
ance with such agreement A. & Co. executed the deed to 
Ayer ; that for the purpose of securing said loan orator and 
wife executed a deed to Ayer of the land with the under- 
standing that it should be held as a mortgage to secure the 
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payment of said note which the said Ayer continues to 
hold ; that in pursuance of said agreement Ayer executed 
an instrument of writing and gave the same to the com- 
plainant, of which the fellowing is a copy: “ Know all men 
by these presents, that Thomas R. Ayer, of county and State 
aforesaid, isheld and firmly bound unto Green Franklin, of 
same county and State, in the sum of seven hundred and 
ninety-five 45-100 dollars to be paid to said Green Frank- 
lin, his executors, administrators or assigns, to the payment 
whereof he binds himself, his heirs, executors, administra- 
tors or assigns, firmly by these presents. 

“Sealed with his seal and dated the 13th day ot June, 
1884. 

“ The condition of this obligation is that if the said Green 
Franklin shall pay unto the said Thomas R. Ayer seven 
hundred and ninety-five 45-100 dollars, with interest at 25 
per cent. per annum, on the 1st of November, 1884, accord- 
ing to a promissory note of even date herewith, the said 
Thomas R. Ayer shall convey unto the said Green Frank- 
lin and his heirs forever a certain tract of land lying and 
being in the county of Marion, State of Florida, to wit: 
The south half (S$) of southeast (SE}) of section one 
(sec. 1) township seventeen, south, (T. 17, 8.,) range twen- 
ty-two, east, (R. 22, E.,) and in the meantime shall permit 
the said Green Franklin to occupy and improve said prem- 
ises for his own use; then this obligation to be void, other- 
wise to remain in full force and effect. It is distinctly un- 
derstood and agreed by and between the parties hereto, 
that the time of payment herein above fixed shall be mate- 


rial and of the essence of this contract, and that in case of 


tailure therein the intervention of equity is forever barred. 
(Signed) “Tuomas R. AYER. [SEAL. | 
“ Signed, sealed and delivered in presence of 
“R. M. Scorr, 
“J. M. STREATER.” 
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That orator has been in the quiet and peaceable posses- 
sion of the same, and that possession has never been de- 
manded of him. 

That on the 6th day of July, 1885, orator tendered to 
Ayer $1,007.11, being the amount of his debt and interest 
to that date. That said Ayer refused and still refuses to 
accept the same. 

That he thereupon deposited the money with the Clerk 
of the Circuit Court to the use of Ayer, and took a receipt 
therefor, which receipt is also made an exhibit to the bill: 

“ Received of W. 8S. Bullock, attorney for Green Frank- 
lin, one thousand and seven ($1,007) dollars deposited for 
the use and benefit of Thomas R. Ayer, mortgagee ot Green 
Franklin, who deposits in redemption of the south half of 
the southeast quarter of section one (1), township seventeen 
(17), south, of range twenty-two (22), east. 

(Signed) “ Ropert BuLLock, 

“Olerk Cireuit Court Marion county, Florida.” 

That the land is worth $3,000; that Ayer now claims 
that orator sold him the land absolutely, and claims that 
orator recognized his title by leasing the land from him; 
that thinking he would not be able to redeem the land he 
authorized Ayer to sell it for two thousand dollars and to 
take his pay out of it and give your orator the remainder, 
and that in case such sale was made orator was to have the 
refusal or first right to rent the place in case it should be 
rented ; that Ayer drew up a paper and said it contained 
the above understanding and asked orator to sign it, which 
he refused, and that the said Ayer signed a paper of some 
kind and gave it to orator; that complainant is an illiter- 
ate negro, being neither able to read or write. The bill 
prays that the transaction may be declared to be a mort- 
gage and for general relief. 
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The defendant’s answer sets forth that Franklin applied 
to him for a loan of money which he refused to make, and 
that when the complainant found that he would not loan 
him the money he agreed to sell and did sell the land to 
him and executed (his wife joining therein) a deed abso- 
jate and indefeasible, which deed is made an exhibit to the 
answer ; that said deed was not given as 4 mortgage; that 
said deed was fully read and explained to complainant and 
his wife to be an unconditional and absolute deed ; that a 
tew days afterwards complainant came to him and regretted 
that he had sold the land, as he had been informed that it 
would bring a better price, and that he would like to have 
it sold again, and defendant being willing at that time that 
complainant should reap the benefit of a higher price agreed 
to sell him the land back, and gave complainant the paper 
marked “ Ex. A.,” above set forth. 

That the contents of said paper were fully explained to 
complainant. That ashort time before the close of the 
year 1884 complainant came to defendant and proposed to 
lease the place for another year, and defendant agreed to 
lease it to him for the year 1885, if he did not sell it, and 
complainant signed and delivered to this defendant a writ- 
ten contract therefor, a copy of which is appended marked 
Ex. 2. Defendant denies that he practiced any fraud or 
imposition on complainant. Defendant admits that com- 
plainant’s attorney tendered to him what he said was 
$1,007.11 in U.S. currency, but that he did not examine 
it, that he refused to accept it, stating to complainant’s at- 
torney that he had sold the land to one MclIutosh ; that 
since the commencement of this suit he has repurchased the 
land from said McIntosh ; that while the land belonged to 
complainant he authorized the defendant to sell it for 
$2,000, and that he is willing to take $1,500. 

It is an established rule of equity that parol evidence 
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may be admitted to show that a deed absolute on its face 
was intended as a mortgage. 

The evidence shows that at the time of the execution of 
the deed, June 9th, 1884, by complainant and wife, that 
Agnew & Co. had an absolute deed to the property which 
was intended by them as a mortgage merely to secure a 
debt. Both the parties to it—complainant and Agnew— 
so testify. The evidence of Agnew is to the effect that one 
Bullock held a similar deed for a similar purpose, and that 
Bullock wanting his money Agnew advanced it to him and 
took a deed from Bullock, complainant requesting him to 
do so. We think this has a material bearing on the case 
in this, that the complainant, who is an ignorant negro, had 
twice before the dealing with Ayer given a lien on his land 
in the form of an absolute deed. 

The evidence of one Hull, a clerk of Agnew & Co., who 
attended especially to A. & Co.’s deeds and mortgages, is, 
that when the transaction was being carried on between 
Ayer and complainant Ayer said all he wanted was his 
money back and 15 or 18 per cent. interest. 

One Babb testifies that about the last of November or 
first of December, 1884, he tried to buy the land from 
Franklin, and asked him the price, which he said was 
$2,500, and if it was mortgaged, and he told him it was 
mortgaged to Ayer. He then saw Ayer and he told him 
he held a mortgage on it for $750 and interest, and a 
claim for a mortgage to one Butt which he had taken up. 
Ayer offered to sell his claim on the place ; at another time 
Ayer told him he owned the land. 

Dunn, the Notary Public before whom Franklin and 
wife executed the deed to Ayer, testifies that “ my best 
recollection is that I learned from Mr. Ayer that the con- 
sideration of the deed was money that Ayer let Franklin 
have, and that it was an advance or loan. In other words, 
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that Ayer was to let Franklin have the land back on pay- 
ment of the money and interest by a certain time.” 

By the evidence ot several persons it appears the value 
of the Jand at the time of the transaction was from $2,000 
to $2,500. From the evidence of these witnesses, as to the 
understanding between Franklin and Ayer, the ina@equacy 
of price if it were considered as a sale, the fact that the 
deed wasmade in midsummer while complainant’s crop was 
in a growing state, and if the deed was strictly construed 
would have gone with the land, that the complainant re- 
mained in possession and gathered his crop without objec- 
tion on the part of Ayer, and that possession had never 
been demanded of him by Ayer—the fact that a mort- 
gage by absolute deed was the manner in which complain- 
ant had twice before givena lien on it—we are constrained 
to the conclusion that the deed of June 9th, though in form 
an absolute deed, was in reality intended by the parties as 
a@ mortgage, and is such inequity. The paper called a bond 
for titles, though executed on the 13th of June four days 
later than the deed, the evidence shows was drawn at the 
same time as the deed, and by the same attorney. We 
think it must be treated as part and parcel of the transac- 
tion as much as if it had been executed at the time. View- 
ing the transaction upon the papers alone, and in the ab- 
sence of the evidence alluded to, we think it might be 
doubtful whether the parties intended to make a mortgage 
or ¢ conditional sale. The papers alone would clearly im- 
port a conditional sale if it were not that the paper called 
in the record a bond for titles, recites that there was an ex- 
isting debt evidenced by a promissory note for the amount 
advanced F. by A. If it were a conditional sale, and 
Franklin failed to pay the money on Nov. 1st, his rights 
would be gone. Ayer denies that he took a promissory 
note for the amount. Franklin swears that he did and the 
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bond for title signed by Ayer recites and admits it. We 
are bound to conclude that there was an existing debt, and 
this conclusion repels the idea of a conditional sale. 

The authorities say that the test for determining whether 
a transaction is a conditional sale ora mortgage is, was 
there a*ontinuing debt. 

The only remaining fact that bears on the case is the 
agreement of F. to lease the property from Ayer for the 


year 1885. The evidence of Franklin, as to this, is, that 


this paper was made to induce Babb to buy the property ; 
and further, that it was given to him to show the men who 
were talking of buying to spur them up to buy before the 
lst of January. We have paid but little sitention to the 
evidence of the complainant on account of his interest in 
the suit, his confused statements and his extreme ignorance, 
but the evidence of both complainant and defendant show 
that there was an understanding between them at least 
prior to November Ist, 1884, that defendant was to sell the 
place and pay complainant all over his debt. 

This agreement makes complainant’s evidence, as to the 
object of this paper, although he says it was given to him 
when in fact it turns up in A.’s possession, somewhat proba- 
ble. Scott, one of the witnesses to it, says thers seemed to 
be a verbal understanding between them that if A. sold he 
was to pay F. for what work he had done on the place. 
We do not think, under all the circumstances, that it was 
sufficient, if the original transaction was a mortgage, and 
we think it was, to change it to a conditional sale or the 
relative rights of the parties. 

A maxim of equity is “ once a mortgage always a mort- 
gage.” 

Weare very clearly convinced of the soundness of our 
view of this whole case, but if we were less so and entet- 
tained serious doubts as to whether it was a conditional 











662 =« SUPREME COURT. 





Green Franklin v. Thomas R. Ayer—Opinion of Court. 











sale or a mortgaye under a wise and benign rule of equity, 
we should incline to hold the transaction a mortgage be- 
cause in so doing Ayer would get his money and large in- 
terest, and complainant would retain his land. In thus 
holding it a mortgage, it it was erroneous, we would have 
the satisfaction of knowing that notwithstanding our error 
that no one was injured. On the other hand, it we were to er- 
rotieously decide it to be a conditional sale, when we consider 
that the complainant had never obtained one-half its value, 
we would have grievously injured him. 

The remaining question is as tothe alleged tender and the 
qwestions of interest and cost that arise therefrom. The 
evidence as to a tender, is that the attorney of Franklin, on 
the 6th of July, tendered to Ayer $1,007.11. Ayer says 
that the attorney offered him a roll of bills which he said 
was the sum named, which he refused, because at the time 
he had sold the land to one McIntosh, but since the com- 
mencement of this suit he had repurchased it from said 
McIntosh. We think that the tender was good ; and far- 
ther, that as Ayer held a mortgage only on the land, that 
he had no right to sell it to McIntosh. Having no authority 
to sell to McIntosh, his own wrong act could be no excuse 
for not complying with the rightful demand ot the com- 
plainant. But it is insisted that the bill does not allege 
that the money was brought into court with the bill. The 
bill, which was filed July 23d, alleges that the tender was 
made on the 6th of July, 1885, and that on its refusal by 
Ayer that Franklin’s attorney deposited it with the clerk, 
to the use of Ayer, and took his receipt for it, and appends 
the receipt of the clerk to his bill. (See exhibit to bill.) 
The rule, as laid down in Jones on Mortgages, Vol. 2, sec. 
1095, is: “If the bill to redeem be brought on the ground 
of a tender made and refused the tender should be fol- 
lowed up by payment into court, at the time of filing the 
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bill, which should contain a proper averment of compliance 
with this requirement.” 

We think the ‘allegation in the bill, though strictly 
speaking not technically correct, showed that the money 
was deposited with the clerk of the court, subject to the 
use of Ayer, who if he had been disposed could have ob- 
tained it at the time of the filing of the bill, or for some 
time previous thereto, and was a substantial compliance 
with the above rule. Counsel for Ayer insists that the 
complainant should pay the costs of the suit even if this 
court holds the deed of June 9th to be a mortgage because 
of F’s detault in the payment of the debt when due, and 
cités 2 Daniel’s Ch. Pr. and Plead., 3 Eng. Ed., 1469, ef seq. 
This was the rule on a bill to redeem in England, where 
the law, after a mortgage was forfeited by non-payment of 
the debt at maturity, treated the estate as the absolute 
property of the mortgagee, giving him the right to deal 
with it as his own, either to sell it or incumber it, but we 
apprehend that in this State, where a mortgage has no other 
force than a lien, a different rule is more equitable and 
just. We see nothing in the case to authorize us in depart- 
ing trom the rule that the successful party is entitled to 
costs. 

The decree of the chancellor holding the deed of July 
9th to be a mortgage, is affirmed, and so mach of said de- 
cree as relates to interest on the main debt subsequent to 
the tender of the 6th of July, 1885, and as to the costs of 
this suit are reversed, and it is hereby decreed that the de- 
fendant is not entitled to recover any interest on his debt 
subsequent to the 6th day of July, 1885, and that he pay 
all the costs of the court below, and of this court, and it is 
further ordered that the Judge of the Fifth Circuit ap- 
point a master in chancery, and that the said Ayer be re- 
quired to produce and deliver up to said master all papers 
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in his possession relating to this transaction between him- 
self and the complainant, to be cancelled by said master, 
both on the face of said papers and on the records of such 
of them as may have been recorded, and that the costs ot 
the master’s report, and all his other costs, be paid by Ayer, 
and that the Clerk of the Circuit Court shall pay to said 
Ayer on demand the said sum of $1,007.11. 

Decree affirmed in part, reversed in part. 











Gro. W. L. Dennam, PLAtntirF In Error, vs. THe State 
oF FLortpa, DEFENDANT IN ERROR. 


1. An application for a continuance is always addressed to the sound 
discretion of the court, and such discretion will not be controlled 
by the Appellate Court, unless it appears that the court below 
acted unfairly and abused its authority, whereby the rights of 
the party may have been jeopardized. 

2. It is not error for the court of its own motion, after having fully 
charged the jury in a criminal case, to read to them the section 
of the statute applicable in regard to recommendation to mercy 
in case of the conviction of the prisoner. 

3. Where the record shows that the ‘‘ case was called and the prisoner 
duly arraigned,’’ and again that the *‘defendant was arraigned 
and the indictment in said cause was read to him and the ques- 
tion was asked of him, Are you guilty or not guilty, to which he 
replied, Not guilty,”’ upon which plea he went to trial without 
any objection, it is held to be a sufficient arraignment. 

4. The record shows that the oath administered to the jurors on their 
voir dire was as follows: ‘‘ You and each of you do solemnly 
swear, you shall give tosuch questions as may be propounded to 
you, touching your competency as jurors, as shall be the truth, 
the whole truth, and nothing but the truth, So help you God.’’ 
No objection to the form of the oath was made. The jurors 
were accepted, duly sworn and tried the cause. There is 
no particular form for such oath prescribed by statute ; Held, 
not to be error. 
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5. A venireman sworn on his voir dire stated that he had formed an 
opinion from what had been told him. The court then asked 
him if the impressions that had been made on his mind by what 
he had heard would readily yield to the evidence on the trial, 
and he replied that they would. The court ruled that he was a 
competent juror; Held, Not to be error. 


6. Murder in this State is no longer a common law offence, but is a 
statutory one, and is divided into three classes. In the first 
it must be premeditated, in the other two degrees it may be 
without premeditation. Such premeditation must be charged in 
the indictment in the language of the statute in order to make it 
murder in the first degree. Bird vs. State, 18 Fla., referred to 
and commented on. 


Writ of error to the Circuit Court for Marion county. 
Mr. JusticE RANgY did not sit in this case. 

The facts of the case are stated in the opinion. 

S. D. McConnell and R. B. Hilton for Plaintiff in Error. 
The Attorney-General for Defendant in Error. 


Mr. Justice VANVALKENBURGH delivered the opinion 
of the court: 


On the twenty-second day of October, in the year 1885, 
Geo. W. L. Denham was indicted for the murder of Peter 
B. Tillis. On the 23d day of the same month the case was 
called “and prisoner was duly arraigned, and upon his ar- 
raignment pleaded not guilty.” On the 26th day of the same 
month of October, the @cf:~ ant’s connsel moved for a con- 
tinuance of the cause, supported by an affidavit, as follows: 
“ Strate or FLorrpa—Marion County. 


“Tae State or Frioripa, 
Murder. 


vs. 
Gro. W. L. Denna. 
“In person appeared Geo. W. L. Denham, the defendant 
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in the above stated cause, who being duly sworn says, that 
he is not ready for trial at the present term of this court, 
on the indictment found in said cause, and filed on the 22d 
day ot the present month, on the following grounds, to wit : 
the absence of Isham C. Ellis, who is a material witness for 
the defendant. Affiant further says that the said Isham 
C. Ellis has been duly subpcnaed as a witness for himeelf, 
the defendant, and the subpoena has been duly returned by 
the sheriff. Affiant further says that he expects to prove 
by said Ellis, that he, the said Ellis, told George Ellis that 
he had heard that Peter B. Tillis, the party named in the 
indictment as being killed by affiant, had said [certain de- 
famatory things concerning affiant,] and that he had heard 
said statement from one Gillis Ellis, and that the said Gil- 
lis Ellis had told him, the said Isham C. Ellis, that the 
said Peter B. Tillis stated that to him, and so asserted in a 
conversation which he had with him a short time before 
the first day of May last, to wit: the night before, and had 
also asserted in said conversation that he had witnessed 
the said actions charged, and that the said Peter B. Tillis 
also made the same assertion to the said Gillis Ellis on the 
morning of the first day of May, 1885. Affiant further 
says that the said Isham C. Ellis is unable to attend this 
term of the court on account of sickness. That he is now 
confined to his bed; that he cannot prove the fects above 
stated by any other witness; that he expects to procure the 
attendance of said witness at the next term of this court, 
and that this motion is not made for the purpose of delay.” 

Sworn to, &c. Signed by Defendant. 

October 26th, 1885. 

To this affidavit was appended a certificate of a physi- 
cian, as follows: 
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“ Orriczs or Drs. Exiis & Furevson, 
Citra, Frorma, Oct. 24, 1885. 
“To Hon. Judge King, Ocala, Florida: 

“This is to certify that Mr. and Mrs. I. O. Ellis are 
both unable to attend court. Mr. I. C. Ellis is now con- 
fined to his bed with dropsy, and his wife is suffering with 
remittent tever, neither of them being able to be out of 
the house. 

“ Signed this 24th day of October, 1885. 

(Signed,) “W. W. Eris, M. D.” 

This motion for continuance was overruled and the de- 
fendant’s counsel took an exception. The next day, 27th 
day of October, the cause came on for trial. 

The jury found the prisoner guilty and recommended 
him to mercy. 

The counsel for the detendant then moved for a new trial 
upon the following grounds : 

ist. The court erred in refusing a continuance. 

2d. The court erred in reading to the jury, after he had 
delivered his written charge, sec. 19, page 448, of McO.’s 
Digest, in regard to the recommendation to mercy in case 
of the conviction of the prisoner. 

8d. That the prisoner was not properly arraigned. 

4th. That the jurors put upon the prisoner were not 
properly sworn on their voir dire. The name and style of 
the cause not being stated to the jury, and the prisoner’s 
name not being mentioned, nor the charge stated, and said 
jurors not being informed of the party to be tried or the 
charge upon which he was to be tried. 

5th. That the court erred in putting upon the prieoner 
a8 competent juror against the prisoner’s objection, one 
W. W. Jackson. 

6th. That there was no evidence before the jury, and no 
faet proven by the State trom which the jury could find 
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that the homicide was committed by the prisoner with a 

premeditated design to effect the death of the deceased. 
7th. Because the verdict is contrary to the evidence, &. 
8th. Because the verdict is contrary to law. 

This motion for a new trial was overruled and the de- 
fendant took an exception. 

The court then sentenced the prisoner to imprisonment 
for life, from which judgment the defendant appeals to this 
court, and assigns as error the same as on the motion for a 
new trial, with the following : 

“That the court erred in proceeding with the trialof the 
appellant, after a jury had been empanelled without proper 
arraignment, and without having the indictment read to 
the jury. 

“ The indictment is fatally defective in not following the 
words of the statute.” 

It is alleged that the court erred in not granting the con- 
tinuance asked for by the detendant on account of the sick- 
ness of the witness, Isham ©. Ellis. A motion for a con- 
tinuance is addressed to the sound discretion of the court; 
such discretion is not however beyond the control of the 
appellate court. Such applications are generally left to 
the court having the parties before it, and are determined 
from a variety of circumstances occurring in its presence, as 
to whethersuch motions are made in good faith. In the case 
of Gladden vs. The State, 12 Fla., 562, the court has said : 
“ An appellate tribunal should never, except in a plain case, 
control discretion of this character in matter of practice, as 
it has not the opportunity of knowing many things which 
should to some extent. control the exercise, and which the 
court before which the case is tried knows necessarily.” 
The same rule was announced in McNealy & Roulhae vs. 
The State, 17 Fla., 198. The court there says: “ The ap- 
plication is addressed to the sound discretion of the court, 
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and except it appears that there has been a gross abuse of 
discretion whereby the rights of the accused may have been 
jeoparded the decision of the court will not be disturbed.” 
See also Barber vs. The State, 13 Fla., 675; Harrell vs. 
Durrance, 9 Fla., 490, The affidavit is contradictory in 
this, that it shows that Gillis Ellis had given to Isham C. 
Ellis the information which it was desired to offer in evi- 
dence by Isham C. Ellis, and then alleges that he cannot 
prove the facts above stated by any other witness. If the 
affidavit is to be taken as it reads, the evidence of Isham C. 
Ellis would not have been competent as it was only hear- 
say, the items having been communicated to him by Gillis 
Ellis. The affidavit says, “that he (Isham C. Ellis) had - 
heard said statement from one Gillis Ellis, and that the said 
Gillis Ellis had told him, the said Isham C. Ellis, that the 
said Peter B. Tillis stated that to him (Gillis Ellis), and so 
asserted in a conversation which he had with him a short 
time before the first day of May last, to wit, the night be- 
fore.” It clearly appears that the information Isham C. 
Ellis had of the alleged conversation was entirely derived 
from Gillis Ellis, and could not have been used on the trial. 
It the evidence was material, and was admissible as a part 
of the res geste, it could ouly have been proven by Gillis 
Ellis, who does not seem to have been introduced on the 
trial as a witness. The court did not:err in refusing the 
continuance. 

The second error assigned is that the court erred in read- 
ing to the jury, after he had delivered his written charge, 
sec. 19, page 448, of McClellan’s Digest, in regard to re- 
commendation to mercy in case of the conviction of the pris- 
oner. That section is as follows: 

* Whoever is convicted of a capital offence and recom- 
mended to the mercy of the court by a majority of the jury 
in their verdict, shall be sentenced to imprisonment in the 
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State prison for life, with or without solitary confinement, 
at the discretion of the court.” 

The record shows that after the court had read to the 
jary his charge he read to them the foregoing section in re- 
gard to recommendation to mercy in case of the conviction 
of the prisoner. That the counsel forthe prisoner excepted 
to such ruling. We can see no error in the court in read- 
ing this section of our statutes to the jury. It is his duty 
to do so when requested by counsel. Counsel may them- 
selves read it to the jury, and we can see no reason why 
the court of its own motion should not in cases where it 
might be applicable. 

It was no part of his charge. 

In the case ot Keech vs. The State of Florida, 15 Fila., 
591, where it was alleged that the court erred in omitting 
to instruct the jury that the law allowed them to add to their 
verdict a recommendation of mercy as provided in the 
above section, this court says: “ We know of no rule 
requiring the court to instruct the jury in regard to the 
punishment to be inflicted upon criminals. It would be 
very proper for the court to instruct the jury as to the exist- 
ence of this law, in all capital cases, and it would undoubt- 
edly be the duty of the cvurt to do so if it were specially 
requested.” Metzger vs. The State, 18 Fla., 481 ; Newton 
vs. The State, 21 Fla., 53. 

The third assignment of error is that the prisoner was 
uot properly arraigned. 

The record shows that on the 23d day of October, 
A. D. 1885, “the case was called, and the prisoner was 
duly arraigned, and upon his arraignment pleaded not guilty, 
whereupon, by agreement of counsel, it was ordered that 
the case be set down for Monday next.” Again, in the 
record we find the following entry: “* Whereupon, on the 
28d day of October, in the year of our Lord 1885, the de- 
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fendant was arraigned, and the indictment in said cause 
was read to him,and the question was asked of him: ‘Are you 
guilty, or not guilty ? to which he replied, ‘not guilty.’” 

This would seem to have been a good arraignment, and 
the counsel for the prisoner made no objection and took no 
exception at the time, but wentto trial. It is toolate now 
to say for the first time that he was not properly arraigned. 
Aside from this the counsel for the defendant, in his brief, 
says that on 23d October the case was called “and the in- 
dictment was read to the prisoner, who entered his plea of 
not guilty.” We see no error in the arraignment. There 
is no other form in this State for the arraignment of a 
prisoner that we are aware of. 

The fourth assignment of error is that the jurors who 
were put upon the prisoner were not properly sworn on 
their voir dire. The statute regulating the swearing of ju- 
rors on their voir dire, (McC.’s Digest, 446, §10,) reads as 
follows: “The court shall, on the motion of each party in 
any suit, examine on oath any person, who is called as a 
juror therein, to know whether he is related to either party, 
or has any interest in the cause,or has expressed or formed 
any opinion, or is sensible of any bias or prejudices therein ; 
and the party objecting to the juror may introduce any 
other competent evidence in support of the objection, and 
if it shall appear to the court that the juror does not stand 
indifferent in the cause, or is otherwise incompetent, 
another shall be called and placed in his stead for the trial 
of that cause.” There is no particular form of oath pre- 
scribed by the law, whereas for jurors accepted in capital 
cases for the trial there is such particular form prescribed 
in the section ($10) immediately following it. The record 
shows that the oath administered to the jurors on their 
voir dire was as follows: “You and each of you, do solemnly 
awear you shall give to such questions as may be pro- 
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pounded to you, touching your competency as jurors, as 
shall be the truth, the whole truth, and nothing but the 
truth, so help you God.” How or upon whose application 
the jurors were put upon their voir dire nowhere appears 
in the record, and no objection to the form of the oath ap- 
pears anywhere, but it does appear that the jurors were ac- 
cepted, duly sworn and tried the cause. 

The fifth error assigned is the putting upon the prisoner 
as a competent juror, against objection, one W. W. Jack- 
son. 

Jackson was sworn on his voir dire, and stated that he 
had formed an opinion from what had been told him by 
Justice Friar, who said he was present at the preliminary 
trial of the defendant, and heard the evidence given in said 
trial, and told it to him. Counsel for the prisoner chal- 
lenged the juror for cause. The court then asked the juror 
if the impressions that had been made on his mind by 
what he had heard would readily yield to the evidence on 
the trial, and he replied that they would. The juror was 
then peremptorily challenged by defendant, whose peremp- 
tory challenges were not exhausted when the empanelling of 
the jury was completed. There was no error in this judg- 
ment of the court. O’Connor vs. The State, 9 Fla., 215 ; 
Montague vs. The State, 17 Fla., 662; Andrews vs. The 
State, 21 Fla., 598. 

The 6th error relied on is: 

That there was no evidence from which the jury could 
find that the homicide was committed with a premeditated 
design to effect death. 

The substance of the evidence on the part of the prose- 
eution was as follows: Dr. Parramore testified that he 
was a physician, that he was called to see deceased and 
found him dead from gan shot wounds on the upper part 
of the breast. The wound caused instant death. Deceased 
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was lying on his back, his feet a little out of the gate. 
The defendant made a statement at the preliminary exami- 
nation which this witness heard and repeated in his evi- 
dence as follows: ‘“ Defendant went on to state that he 
heard that day after dinner some. scandalous reports that 
Tillis (the deceased) had circulated, and that he went to 
Mr. Perkins to go a fishing, and that Mr. P. was not at 
home. That he came by Tillis’ and called him out to the 
gate and asked him if he had circulated those reports, and 
Tillis told him that he had. He told Tillis that he had 
lied, and told a lie. Tillis told him that if he called him a 
liar he would take out his knife and cut him. He then 
again told Tillis that he was a liar. Tillis then said if he 
called him a liar again he would go to the house and get 
his gun and shoot his head off. He called hima liar again, 
and Tillis took his foot off the fence as though to go to the 
house to get his gun, and that he knew that if Tillis got 
into the house he could shoot him from the house and he 
could not help himself,and he shot him.” There is a pub- 
lic road 250 or 300 yards from the house and a private 
road passes the house leading to this publicroad. Defend- 
ant stated that he rode to the house, but did not state 
whether he was on horseback or ou foot when he shot. 
From the gate to the house was between 20 and 25 yards. 
On this witness’ cross-examination he said that the defend- 
ant said on such preliminary examination that Tillis had 
said certain defamatory things concerning defendant, and 
that Tillis acknowledged to him that he had said so. 
That George Ellis, his brother-in-law, informed him of 
that. That he heard this report after 120’clock noon. He 
told Ellis he would go and see Tillis and ask him about it. 
After leaving Perkins’ he started for home and had to pass 
by Tillis’ house. He thought as he rode by he would ask 
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Tillis about the report, and Tillis owned he did circulate 
the report. He then asked Tillis why he told such a thing, 
and Tillis told him because he wanted to, and then he told 
Tillis he was a liar. Tillis then told him he must not call 
him a liar, and said if you doI will take a knite and cut 
your throat. Defendant then told him again that he was 
a liar, and Tillis said [ will get my gun and shoot your 
head off. Tillis then took his foot off the fence as though 
he was going to the house, and then he shot him, fearing 
that Tillis would shoot him from the house. Defendant 
did not go there with the intention of doing as he did, but 
when Tillis started to go to the house knew about his hav- 
ing a gun and did not know about his having sold it. 

This witness further testified: ‘“ There was no path from 
the gate to the house, though you can see the place princi- 
pally traveled. The body was lying nearly straight from 
gate to the house. The head out of that line four or five 
inches west. No sign of turning. The gate was slightly 
open.” 

_ Nancy Tillis testified: “I am the widow of Peter B. 
Tillis, and was at the house when he was killed. Defend- 
ant rode to the gate and called Tillis. Tillis asked defend- 
ant to get down and come in. Detendant said he did not 
have time. Tillis then went to him and was there a few 
minutes. Defendant then shot him down and rode oft. It 
was about 4 o’clock P. M. when thegun fired. I did not see 
defendant or Tillis then. I was inside the house. Defend- 
ant was outside the gate on his horse, and Tillis inside lean- 
ing against the fence. Defendant had a gun. Tillis had 
no arms on the place. I went out when I heard the guna 
few steps when I saw Tillis on his back, his feet against 
the gate and his head toward the house. [ went there in 
a minute. Detendant was turning, his horse to leave and 
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e 
did not say anything. I heard no words between them. 
Tillis had no arms; his knife was closed in his pocket.” 

John W. Perkins testified in substance that he went to 
see Tillis that afternoon. That Tillis was found dead 
just inside of the gate with his feet at the fence. 
There was no weapon about him. “I moved his 
feet a little, they were too close to the fence to 
straighten them; I moved him about six inches; part of 
the load had gone through ; his body was lying due north 
and south, and about straight and flaton his back. There 
were no signs of his having been turned.” 

This is the substance of the testimony. There were no 
witnesses offered for the defence. The court charged the 
jury fully upon the question of premeditation, and in the 
very language used by the counsel, in their request for such 
charge: 

1st. That unless they find from the evidence that the 
killing was done by the prisoner and perpetrated with a 
premeditated design to effect the death of deceased, they 
cannot convict the prisoner of murder in the first degree. 

2d. That the question of premeditation is a question of 
fact, and not of law, and like all other facts must be deter- 
mined by the jury. 

3d. They must be satisfied of the fact of premeditation 
by the evidence beyond a reasonabledoubt. That no great 
length of time is necessary in which to premeditate the 
giving of a fatal blow. The question is not how long the 
premeditation had existed, but whether it did exist when 
the fatal act was done. 

The charge was full and explicit. and was in no particu- 
lar excepted to, and the jury found their verdict upon the 
evidence before them. 

The question of premeditation was one of fact for the 
jury, and inasmuch as this cause will have to be retried 
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upon the decision of another alleged error, it would cer- 
tainly be improper for this court to express an opinion 
upon the sufficiency of such evidence to establish premedi- 
tation. 

The last assigned error is that “the indictment is fatally 
defective, in not following the words of the statute.” 

The charge as set out in the indictment is that the de- 
fendant, on a day at a place mentioned “ 1n and upon one 
Peter B. Tillis then and there feloniously, wilfully and of 
his malice atorethought, did make an assault, and that he, 
the said Geo. W. L. Denham, a certain shot gun then and 
there charged with gunpowder, with diversleaden bullets to, 
against and upon the said Peter B. Tillis, then and there 
feluniously, wilfully and of his malice aforethought, did 
discharge and shoot off, * * * in and upon the breast 
of him, the said Peter B. Tillis, one mortal wound ot the 
depth of eight inches, and of the breadth of six inches, of 
which said mortal wound the said Peter B. Tillis then and 
there instantly died.” The indictment concludes by charg- 
ing: “ That the said Geo. W. L. Denham, the said Peter 
B. Tillis in manner and form aforesaid, then and there fe- 
loniously, wilfully and of his malice aforethought, did kill 
and murder against the form of the statute,” &e. 

No notice of this alleged defect was taken until the case 
came to this court. Objections to an indictment for defects 
apparent on the face should be taken by demurrer or mo- 
tion to quash, or by motion in arrest of judgment. 

Inasmuch, however, as this is a case highly penal, we 
will consider it. This court has decided in Ernest vs. The 
State, 20 Fla., 383; Savage & James vs. The State, 18 Fla., 
909, that the question of premeditation is a fact for the 
jury. Ourstatute makes the premeditated intent to kill 
necessary to constitute murder in the first degree, and 
therefore the jury are compelled to find whether such pre- 
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meditation existed. It is claimed that such premedita- 
tion is a fact which must be alleged in the indictment for 
murder in the first degree, as it alone distinguishes that 
crime from murder in other degrees. Our statute, (McO.’s 
Digest, 850,) provides, “sec. 2, such killing [of a human be- 
ing] when perpetrated from a premeditated design to 
effect the death of the person killed, or any human being, 
shall be murder in the first degree, and the person who 
shall be convicted of the same shall suffer the punishment 
of death. When perpetrated by any act imminently dan- 
gerous to others, and evincing a depraved mind, regardless 
of human life, although without any premeditated design to 
effect the death of any particular individual, it shall be 
murder in the second degree, and shall be punished by im- 
prisonment in the State penitentiary for life. When perpe- 
trated without any design to effect death by a person en- 
gaged in the commission of any felony, it shall be murder 
in the third degree, and shall be punished by imprisonment 
in the State penitentiary not less than seven years.” The 
crime of murder is thus by statute divided into three 
classes, murder in the first, second and third degrees, de- 
pending upon the facts and circumstances of each case. To 
warrant a conviction in the first, it must be premeditated, 
but in the two other degrees it may be without premedita- 
tion. Premeditation is what distinguishes it as murder in 
the first degree, and alone warrants a conviction punishable 
with deeth. Murder in this State is no longer a common 
law offence, but is a statutory one. The jury might have 
found the defendant guilty of murder in the second or third 
degree under this indictment. But the premeditation which 
was necessary under the statute to make it murder in the 
first degree was not charged. Thedefendant had a right to 
be informed of what crime he was charged. Of what was 
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he convicted? The verdict of the jury was as follows, as 


appears by the record : 


“ We, the jury, find the prisoner guilty, and recommend 


him to the mercy of the court. 


“M. J. Curtty, Foreman.” 

Of what did they find him guilty? Their reeommenda- 
tion, as embodied in the verdict, is certainly not equiva- 
lent to saying guilty of murder in the first degree. 
statute (Mce’s. Digest, p. 448,) is as follows: “See. 18. In 
all criminal trials before the Circuit Court the jury, in ad- 
dition to a verdict of guilty ot any offence, may recommend 
any prisoner to the mercy of the court or to Executive 
clemency, and such recommendation may be entered of re- 


cord or filed in writing * * *,” 


“Sec. 19. Whoever is convicted of a capital offence and 
recommended to the mercy of the court by a majority of 
the jury in their verdict, shall be sentenced to imprison- 
ment in the State prison for life, with or without. solitary 


confinement, at the discretion ot the court.” 


The jury may have found the defendant guilty of murder 
in the second or third degree and made the recommenda- 
tion under section 18. We said in Bird vs. The State, 
18 Fla.: “That under our statute an indictment for murder 
which charges the crime according to the common law 
form would be good, for the reason that the allegation in 
such indictment would cover all the grades of that crime 
enumerated in the statute.” In that case the indictment 
did charge the defendant *“ with a premeditatel| design to 
effect the death of said Joseph Nelson,” &c., the word with 
being used instcad of from. The point in that case was 
waived and no argument was had upon it and its decision 
was not necessary in the case. Onthis further careful exam- 
ination of the question, we are satisfied that to distinguish 
murder in the first degree from that of the second and third 
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it must be charged in the language of the statute as_ being 
done “from a premeditated design.” The terms “ wil- 
fully,” “ feloniously ” and “ malice aforethought” are ap- 
plicable to all the degrees of murder, but under our stat- 
utes the words “ from a premeditated design” alone dis- 
tinguishes murder in the first degree. Had all those terms 
been inserted in the indictment the verdict of the jury as 
rendered would not have distinguished as between the sev- 
eral degrees. We think, therefore, that to distinguish mur- 
der in the first degree, from that of either of the other two 
degrees as designated in the statute, it must be charged in 
the indictment, in the language of the statute, as having 
been perpetrated “ from a premeditated design to effect the 
death of the person killed.” 
The judgment is reversed and a new trial awarded. 

















4 














INDEX 


TWENTY-SECOND VOLUME 


OF FLORIDA REPORTS. 





ABATEMENT OF ACTION. 


1. At the common law an action in tort to recover damages resulting 
from personal injuries received by a passenger through the neg- 
ligence of a common carrier abated on the death of the plaintiff, 
and could not be revived by his personal representative, Such is 
the rule under the statute, ($77, p. 830, McC’s. Dig.,) declaring 
what actions die with the person, and what survive. Jackson- 
ville Street Railway Company vs. Chappell, 616. 


ACCEPTANCE. See Bill of Hauchange, 2; Guaranty, 1; Pleading, 
Law, 11, 12; Witness, 4. 

1. The appellant, upon whom an order was drawn in favor of the ap- 
pellee by H. & J., for five hundred and seventy dollars ‘‘ balance 
due on the house we are now building for you,’’ accepted it as 
follows: ‘‘I accept the above when the house is finished accord- 
ing to contract and delivered. To pay said sum by the first of 
January, 1885, interest to commence when said building is deliv- 
ered ’’: Held, To be a conditional acceptance, and that no recov- 
ery could be had against the acceptor upon the instrument until 
the house has been finished according to the contract, whatever 
it might be, and delivered. Myrick vs. Merritt, 335. 


ACCEPTOR. See Bill of Exchange, 1; Draft, 1, 2. 
ACCOMPLICE. See Criminal Law, 1, 2. 
ACKNOWLEDGMENT. See Married Woman, 1, 2, 3. 
ACQUIESCENCE. See Possession, 1. 
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ADMINISTRATORS AND EXECUTORS. See Bond, 1, 2; Charge 
to Jury, 2; Hvidence, 3; Judgment, 4; Pleading, Law, 2; Wit- 
ness, 1. 

1. The laws of the State, (McC’s. Dig., 582,) provide the manner of 
proving the insolvency of an estate. It is only upon the finding 
of a County Judge in pursuance of law that an estate can be 
declared insolvent. An attempt to prove such insolvency in any 
other manner is nowhere authorized by our laws. Holliday vs. 
M-Rinne, 153. 

2. Creditors of an in'estate have their right to question the fraudu- 
lent transactions of their debtor by proper proceedings in the 
courts. Id. 

8. The better rule is not to permit the representative of an estate to 
question such transactions for the benefit of creditors. Jd. 

4. Where a person mortgages his land to secure the debt of another 
and dies, and the land is an asset of his estate, the mortgage is 
within the statute of non-claim, and must be presented to the 
administrator or executor within the statutory period to avoid 
the bar of such statute against an enforcement of the lien of the 
mortgage. Bush, Trustee, vs. Adams, Administrator, 177. 

5. The pendency of a suit of foreclosure at the death of such mort- 
gagor is not a pfesentation or exhibition of the claim, within the 
meaning of the statute of non-claim ; nor doves a revivor of the 
suit against the personal representative, after the statutory pe- 
riod has run, constitute a legal presentation, no effort at reviving 
having been made within such period. Jd. 


ADVERSE POSSESSION. See Possession, 1, 2, 3. 
AFFIDAVIT. See Attachment, 1, 5, 6, 7, 10. 
AGENT. See Railroad, 1, 2, 3, 4. 

ALIBI. See Criminal Law, 4. 

ALTERATION. See Bill of Exchange, 1, 2. 
AMENDMENT. See Judgment, 3, 4. 

ANSWER. See Pleading, Equity, 1, 2, 3, 4. 


APPEALS AND APPELLATE PRACTICE. 


1. Instructions given by the court to the jury are based upon the 
evidence adduced on the trial, and to enable the appellate court 
to determine as to the correctness of the rulings of the court 
below, in granting or refusing the instructions so asked, that 
evidence must be produced in the bill of exceptions. Livingston 
vs. Cooper, Executor, dc., 292. 
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APPEALS AND APPELLATE PRACTICE—( Continued.) 
2. It is a rule of law, well settled, that every presumption is in favor 


of the correctness of the ruling of the court below, and in order 
to induce the appellate court to reverse such ruling it must ap- 
pear that an error has been committed. And when a party fails 
to bring up the evidence upon which such ruling is based this 
court will refuse to consider the exception. Id. 


. An appeal does not lie in a common law action, except from @ 


final judgment properly entered. Gates vs. Hayner et al., 325. 


. A final judgment disposes of the action, and not merely of points 


raised init. Jd. 


. An entry upon a demurrer to a declaration of ‘‘ demurrer sus- 


tained ’’ does not dispose of the action, and is not a final judg- 
ment. Jd. 


. A bill of exceptions is not necessary to the review of errors appa- 


rent upon the record. Id. 


. Where the transcript on appeal in a common law case does not 


show an entry of a final judgment in the action, the appeal will 
be dismissed by the appellate court of its own motion. . Jd, 


. The only way that the evidence used in a common law action cap 


be brought before this court is by incorporating it in a bill of 
exceptions signed by the Circuit Judge. Pine vs. Anderson et 
al., 331. 


. The court will in an appeal, when there is no bill of exceptions 


taken, inspect the record, and if there be no error apparent 
thereon will affirm the judgment of the court below. Id. 


10. Where an exception has been taken upon the trial to the refusal 


of the Circuit Judge to give certain instructions to the jury, and 
the instructions so 1efused have been then and there written out: 
and endorsed as refused and the exception noted and signed by 
the Judge, and the paper filed, it constitutes of itself a special 
bill of exceptions as to such instructions, and when it has been 
incorporated in this shape into the general bill of exceptions, 
and such general bill has been subsequently struck from the re- 
cord by an order of the appellate court, because it was not set- 
tled in the time allowed, the special bill is not affected by sucl» 
order and will be considered as if such order had not been made. 


Myrick vs. Merritt, 335. 

11. Where there is no bill of exceptions showing that any exception 
was taken to an instruction given to the jury, or to the exclusion 
or admission of evidence, the ruling of the court upon such in- 
struction or testimony cannot be reviewed on appeal. Jd. 
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APPEALS AND APPELLATE PRACTICE—( Continued.) 


12. 


138. 


14. 


15. 


16 


17. 


18. 


Where there has been a refusal to give certain instructions to the 
jury, and the testimony upon which they were based is not in- 
corporated in the bill of exceptions, it will be assumed that there 
was no error in refusing to give them, and they will not be con- 
sidered on appeal.. Jd. 

Where there is one good count ina declaration and:a plea thereto 
and issue joined thereon, and there is no bill of exceptions show- 
ing the evidence adduced on the trial, the appellate court will 
presume that the evidence was sufficient to sustain the verdict 
rendered in favor of the plaintiff. Id. 

The defendant in an action of ejectment may appeal from the 
final judgment therein. Simmons vs. Spratt, 370. 

It is the duty of the attorney, on an appeal to this court, to see 
that the transcript of the proceedings in the court below is prop- 
erly made up by the clerk. Bridger et al. vs. Thrasher, 283. 
This court, on appeal from an interlocutory decree of the Circuit 
Court, refusing to grant an injunction, the record showing that 
the act sought to be prevented had been done and accomplished, 
after the refusal of the injunction and before the appeal, is with- 
out power to afford relief to the appellant, and will not inquire 
whether the court erred in its decree. Smith vs. Scott and Da- 
vis, 405. 

The transcript of the proceedings should show affirmatively the 
making of an intermediate order which it is sought to have re- 
viewed on appeal. Livingston vs. L’ Engle, Trustee, 427. 


Where one of the errors assigned is the making of an order strik- 
ing out a plea, and a statement of the making of such order in 
and as one of the grounds of a motion for a new trial, is the only 
showing in the record that such an order has been made, and it 
appears that such motion has been denied by the Circuit Court, 
the fact that such an order has been made by the Circuit Court 
will not be assumed, nor can a review of the alleged order be 
based on the mere statement in the motion. Jd. 


. Where the only plea or where all the pleas to the declaration are 


of new matter, and there is no replication and consequently no 
issue of fact, it is error to submit the case to a jury for trial ; 
and such error may be taken advantage of primarily on appeal. 
Id. 


. The jury on the trial of a cause are the sole judges of the credi 


bility of the witnesses and the weight of the evidence, and when 
they find the facts in a contested case where there is a conflict of 
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APPEALS AND APPELLATE PRACTICE.—( Continued.) 


evidence, it is seldom that this court will reverse the finding on 
appeal. Glover vs. The State, 493. 

21. An alleged error in the charge of the court to the jury, to be takem 
advantage of on appeal, should be excepted to at the time, or 
embodied in the motion for a new trial, as provided for by chap- 
ter 3431, Laws 1883. ' Id. 

22. No bill of exceptions nor formal noting of exceptions to the or- 
ders, in chancery, appealed from held to be necessary to enable 
the appellant to obtain a review of them on appeal. An entry 
in the lower court of an appeal from such orders and a due pros- 
ecution thereof is sufficient. Lente vs. Clarke, Admz., 515. 

23. Where, on a suggestion of a diminution of the record, the defi- 
‘ciency alleged consists of papers which, though on file before and 
at the time of the trial, were never introduced or offered in evi_ 
dence and were not incorporated into the biil of exceptions or 
in the record of the evidence made on demurrer thereto, and as 
to which no action of the Circuit Court was had or asked, and 
which are nota part of the process or pleadings in the cause, 2 
certiorari will not be granted. They are not a part of the ‘‘ pro- 
ceedings ’’ of the Circuit Court within the meaning of the statute 
regulating the return to a writ of error. Hanover Fire Ins. Co. 
vs. B. C. Lewis & Sons, 568. 

24, A defendant in execution delivered to the sheriff an amount of 
money sufficient to satisfy it upon agreement with the sheriff that 
it should be returned if a supersedeas to the judgment was ob- 
tained by a certain time, and if not the amount should be applied 
to the full satisfaction of the execution. No supersedeas having 
been obtained within the time stated, the sheriff paid over to the 
attorneys of the plaintiff in execution in satisfaction thereof a. 
sufficient sum to cover the amount thereof, interest and costs ; 
Held, That the defendant in execution did not waive his right to 
prosecute a writ of error to the judgment, upon which such exe- 
cution was issued. Burrows vs. Mickler, 572. 

25. When the penalty of an appeal bond given by a defendant in am 
action for damages is in excess of the amount for which judg- 
ment ‘‘has been given,’”’ including the costs, it is sufficient. 
Montgomery vs. Knoz, 575. 

26. Where no appeal bond has been filed in the time allowed by law, 
a motion to docket and dismiss appeal will be denied. Bracey et 
al. vs. Starke, 576. 


APPEARANCE. See Practice, Hquity, 2. 


ARRAIGNMENT. See Criminal Law, 44. 
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ARREST OF JUDGMENT. See Criminal Law, 6, 14. 
ASSESSMENT. See Zazes and Taz Titles, 1, 2, 3, 5. 


1. A petition filed under section 4, of chapter 151, Laws of Florida, 
to have a tax assessment declared illegal, must show that the 
illegality exists at the time it is filed. Where it shows that an 
alleged illegality has been corrected, it is demurrable. City of 
Pensacola vs. Bell, 466, 469. 


2. The duties of the Tax Assessor of a city are, under the statutes, of 
a clerical nature. He does not value property, but adopts the 
valuations made by the county and State officers for the same tax 
year. City of Pensacola vs. Bell, 469. 

3. The failure of a City Assessor to complete the assessment roll 
during the tax year for which taxes have been levied by the 
proper municipal authorities does not, under the provisions of 
the statute regulating municipal assessments, defeat the collec- 
tion of such taxes. Jd 


4. A description of lands on an assessment roll so faulty as not to 
enable the purchaser to identify the land thereby, is an invalid 
assessment. Grissom vs. Furman, 581. 


ASSIGNEE. See Conditional Sale, 6. 

1. An assignee of an insolvent firm is a trustee of an express trust un- 
der chapter 3241, Laws of Florida, (McC’s. Dig., $72, p. 829,) and 
may sue at law in his own name as such assignee to recover the 
amount of anopen account for goods, wares and merchandise as- 
signed to him as an asset of the firm. Robinson, as Assignee, vs. 
Niz, 321. 


ATTACHMENT. See Bond, 5. 

1. Where it is attempted to join in one attachment, proceedings for 
debts due and for others not due, and the allegations of the affi- 
davit as to the debt not due are insufficient, they will not vitiate 
the allegations or proceedings as to the debts which are due, but 
will be treated as surplusage. TZanner and Delaney Engine Co. 
vs. Hall & Mobley, 391. 


2. That attachment proceedings for debts due and those not due can 
be joined in the same suit doubted, but not decided. Jd. 





3. The purpose of the statutory provisions as to an attachment for a 
debt not due, in requiring an affidavit that the debt or demand is 
actually an existing debt or demand, is to exclude from such 
remedy contracts upon which the liability of the defendant is still 
contingent. Id. 








—— 
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ATTACHMENT.—( Continued.) 
4. A percentage, payable as attorney fees, upon the amount of an 


12. 


13. 


unmatured promissory note in case of default as to the principal 
of the note, is a contingent liability, and not within the statute. 
Id. 


. Where other language than that of the statute is used in an affida- 


vit for an attachment, it should be unequivocally substantial to 
that used by the statute. The statements of the affidavit as to 
the debts not due, held not to be equivalent to an allegation that 
they are actually existing debts or derrands. Ia. 


. The statement of the affidavit that the defendants are disposing 


of their property for ‘“‘the purpose of avoiding the payment of 
their just deb's,”’ held to be a sufficient and proper allegation 
under sections 13 and 14, page 113, McClellan’s Digest, as to 
debts not due, and under section 4, of page 111, as to debts actu- 
ally due. Id. 


. Allegations in the affidavit that one partner absconds, and the 


other is a non-resident, and that the firm is fraudulently dispos- 
ing of their property in this State, are not contradictory. Jd. 


. The determination of the officer issuing a writ of attachment for a 


debt not due upon the sufficiency of the “ proof’’ required by 
the staute, is not conclusive upon the court acting upon the face 
of ihe papers constituting the proof. If, however, facts and cir- 
cumstances be stated legally tending to establish the grounds of 
the attachment, and fairly calling on the officer issuing it for an 
exercise of his judgment upon the weight of the evidence, the 
proceedings will not be quashed by the court, acting upon the 
face of the papers, on account of error of judgmerit as to the 
weight of it. If there is nothing which in law amounts to proof, 
the proceedings may be quashed as coram non judice. Id. 


. The proof should be reduced to writing and filed before the writ 


issues. 


. An affidavit sworn to before the Clerk of the Circuit Court of one 


county in another county is a nullity, and constitutes no proof 
under the above act as to an attachment for a debt not due. 
Ta. 


. An attachment bond in more than double the amount of the debt 


demanded is sufficient. Jd. 


A writ of attachment need not recite that the affidavit has been 
made or bond given. Id. 

Material defects in an affidavit or bond in attachment vitiate the 
proceedings, and the defects cannot be cured by amendment. 
Id. 
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ATTACHMENT.—( Continued.) 


14. 


15. 


16. 


17. 


18. 


An attachment is ‘‘improperly’’ sued out within the meaning of 
the statute when the plaintiff has no meritorious cause of action 
of that class in which the statute authorizes this remedy, or 
having such a cause of action the ground alleged in the affidavit 
for its issue is untrue, or not one of the grounds enumerated 
which must exist before it can be obtained. Steen vs. Ross, Keen 
& Co., 480. 


Where the plaintiff has a meritorious cause of action of the class 
for which an attachment may lawfully issue, and the cause for 
its issuance is one of those specified in the statute, and such 
cause is true, a dissolution of the attachment for some mere ir- 
regularity in the papers is not ground for recovery on the at- 
tachment: bond for ‘“‘improperly ”’ suing out the attachment. Jd. 


In an action on an attachment bond for “‘ improperly ’’ suing out 
the attachment, the declaration must state in what the impropri- 
ety of the issue of the attachment, within the meaning of the 
statute, consisted, and it is not sufficient to allege simply that it 
was improperly issued. Jd. 


A final judgment for default in pleading in an action commenced 
by attachment of property cannot be rendered by the Clerk of 
the Circuit Court in vacation against a defendant of whom the 
court has not acquired personal jurisdiction. The judgment in 
such case can be rendered only by the court in term, or by the 
judge in vacation. Marshall vs. Ravesies, 583. 


An agent of the plaintiff signing an attachment bond as principal 
therein cannot also sign it as a surety. The requirement of the 
statute that there shall be two sureties calls for the responsibil- 
ity or guaranty of two persons other than the principal. Jd. 


ATTORNEY. See Counsel Fees, 1, 2,3; Appeals and Appellate Prac- 


tice, 15. 


BAGGAGE. See Innkeeper, 1, 2, 3, 4. 
BAILEE. See Innkeeper, 2, 3, 4. 
BILL OF EXCEPTIONS. See Appeals and Appellate Practice, 1, 6, 


8, 9, 10, 11, 12, 18, 22; Practice, Law, 1, 2, 3. 


BILL OF EXCHANGE. See Witness, 4. 


1. If the acceptor of a bill of exchange allege affirmatively that it 
has been altered materially and without his authority since he 
accepted it, the burden is upon him to prove the alleged altera- 
tion. The production of the bill will, if the alteration is appar- 
ent upon its face, make a prima facie case for the acceptor and 
throw the burden upon the holder to show that the alteration 
was made before it was accepted. The party producing and 
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BILL OF EXCHANGE.—( Continued.) 


claiming under the paper must explain every apparent material 
alteration and remove every suspicion thereof, of which there is 
evidence on its face, before he can recover. If there is nothing 
upon the face of the bill to indicate or put one on notice as to 
the alteration, the acceptor must prove it by extraneous testi- 
mony. Harris vs. the Bank of Jacksonville, et al., 501. * 


2. The bill of exchange in question was drawn on a printed blank 


form, all the blanks being filled in the handwriting of C. F. R., 
in whose handwriting were also the words, ‘‘ payable at Metro- 
politan National Bank, New York City.”’ The words, ‘‘ Ac- 
cepted, Jas. A. Harris, ’’ in Harris’ handwriting, were in red ink, 
and the other writing on the paper in black ink: Held, That 
there was apparent, upon the face of the bill of exchange, no ai- 
teration, nor any presumptive evidence or reasonable ground for 
suspicion thereof. Jd. 


BOND. See Appeals and Appellate Practice, 25, 26 ; Attachment, 11, 


15, 16, 18; Counsel Fees 1, 2, 3 ; Hxecution, 1, 2, 3. 


1. A bond, in form joint, executed by a wife as executrix of a former 


husband’s will, and by a husband whom she has married since 
the former’s death, and wherein they covenant to pay money and 
interest thereon, such money having been borrowed to pay in- 
debtedness contracted in the administration of the estate by her 
and a co-executor named in the will who has since been enjoined 
from acting, is binding at law only upon the husband executing 
it, and he is personally liable upon it whether he be considered 
as a principal or a surety. Wilson vs. Fridenberg, 114. 


2. Such bond is personally binding upon the husband, though in 


borrowing the money they acted under an order ot the Circuit 
Court which in terms authorized them to execute a promissory 
note and a mortgaze on certain property of the estate to secure 
the loan, which order has been ascertained to have no validity as 
binding either the property mortgaged or the estate Td. 


3. Where a person standing in a fiduciary or representative capacity 


contracts as to a particular matter, either without authority or 
beyond the limit of his authority, he is legally liable for a breach 
of such contract ; and if a person chooses to bind himself by a 
personal covenant, he will be held liable upon it though he de- 
scribes himself as such fiduciary or agent. Id. 


4, Covenants in contracts made by public agents as such, though in 





form personal, are on grounds of public policy construed ordi- 
narily to bind the government ouly ; and this is regarded as an 
exc2ption to the general rule in othe: cases. Id. 

44 
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5. A bond given by a private corporation as plaintiff in an attach- 
ment must be under the corporate seal of the company. TJunner 
and Delaney Engine Oo. vs. Hall & Mobley, 391. ° 


BOUNDARY LINE. See Possession, 1. 
CHARACTER. See Zovidence, 12. 


CHARGE TO JURY. See Appeals and Appellate Practice, 1, 10, 11, 
12, 13, 21; Criminal Law, 7, 36, 43; Draft, 5. 

.. A charge which instructs the jury that a deed which is in evidence 
shows a fee simple title in an estate, iserroneous. Ashmead et al. 
vs. Wilson, Hxecutrix, 255. 

2. A charge to a jury in a suit in ejectment by an executor as such, 
that they should find in their verdict that the plaintiff has a fee 
simple title in the land sued for, is error. Id. 

8. A charge to a jury which assumes the truth of a material allega- 
tion which is in dispute, usurps the prerogative of the jury. Id. 


4. When the description of land sued for in the pleadings is not sup- 
ported by description in the deed introduced as evidence, an in_ 
struction to the jury that the deed shows title to the property in 
suit, iserror. Jd. 

5. A charge of the court which refers to a jury the construction of a 
written instrument in evidence before them, and which contains 
no ambiguity which would justify the introduction. of explana- 
tory parol testimony and such evidence is not introduced or 
offered, is erroneous. The construction of such instrument is the 
province and duty of the court. Solary vs. Stultz, 263. 

6. The addition of a qualification to an instruction asked, such quali- 
fication being framed to suit a state of facts shown by the testi- 
mony, is not error. Zvans vs. Givens et ux., 476. 

7. If the court assu nes to charge the jury, it should do so upon the 
whole law applicable to the case; but if the court omits to 
charge on any question of 1:w involved in the case, the party in- 
jured thereby must call the attention of the court to the partic- 
ular point omitted, and request a charge thereon ; and if he fails 
to do so, he cannot assign such omission as error. Lungren vs. 
Brownlie, 491. 

6. A charge that ‘‘a man out of possession cannot convey land that 
is in the adverse possession of a third party,’’ as against such 
third party, is a correct legal proposition, but if there is no evi- 
dence tending to show adverse possession in such party it is ab- 

stract and liable to mislead the jury. Levy vs. Cor, 546, 580. 
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CHARGE TO JURY.—( Continued. 


9. An instruction asked which is based upon the assumption that 
material facts are proved, is improper and should be refused by 
the court. Carter vs. The State, 558. 

10. If the record is silent as to whether a presiding judge pronounced 
to a jury a charge as given or refused, this court will presume 
that such instruction was pronounced as the statute requires. 
Id. 


11. The following language written at the foot of an instrnction 
asked, ‘‘ Refused as it charges on the evidence. E. K. Foster, 
Judge Seventh Judicial Circuit ;’’ ‘‘To which ruling of the court 
the defendant then and there excepted. E. K. Foster, Judge 
Seventh Judicial Circuit [L. s.],”’ is a sufficient signing and seal- 
ing under section 3, chapter 2096, acts 1877. Id. 

CITY. See Assessment, 2,3; Hquity and Hquitable Jurisdiction, 1; In- 
junction, 1; Mandamus, 5, 6, 7, 8, 10, 12. 
CLAIM. See Practice, Law, 9, 10, 11, 12. 


CLERK OF CIRCUIT COURT, See Attachment, 10; Huxeeution, 1 
2,3; Practice, Law, 5, 6. 
COLOR OF TITLE. 


1. Neither sections 5 nor 6, p. 732, McO’s. Dig., require that the 
written instrument upon which the occupant founds his claim of 
title, should be a rightful title. Carn vs. Haisley et al., 317. 


COMMISSIONER. 


1. The County Court made an order confirming a sale of land and 
directing the commissioner to make a deed of conveyance to the 
purchaser upon her paying the purchase money. On February 
7th, 1876, soon after such order, the§commissioner executed an 
instrument to her which was deficient as a deed from having no 
seal affixed to it. On April 9th, 1885, the commissioner execu- 
ted to her a deed bearing the former date, and in the acknowl- 
edgment of it for record stated it was executed on the latter 
day. In an action of ejectment brought by her in the Circuit 
Court against a third party to recover the land, the petition and 
other proceedings of sale down to and inclusive of the order con- 
firming the sale, were read in evidence. The deed was then 
offered in evidence and was objected to because of the erroneous 
date in the introductory part thereof and as having been made 
without authority ; and it was excluded by the court, No de. 
fault or laches upon the part of the purchaser in paying the pur- 
chase money, nor any fraud, nor any suspension of said order, 
was shown: Held, To be error, and that the errousons date did 


? 
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COMMISSIONER.—( Continued.) 


not invalidate the deed, nor did the execution of the imperfect 
instrument, and the lapse of time, abrogate the commissioner’s 
authority under the order to execute a perfect deed. Moody vs. 
Hamilton, 298. 


CONDITION PRECEDENT. See Payment, 1. 
CONDITIONAL SALE. See Mortgage, 4. 


1, An agreement in writing to sell personal property, the title to 
which is reserved by the seller until the purchase money is paid 
by the buyer, is a conditional sale, and does not vest title in the 
buyer until the performance of the condition, to wit : the pay- 
ment of the purchase money, notwithstanding that at the time 
of making said agreement possession of the property is deliv- 
ered by the seller to the purchaser. Campbell Manufacturing Co. 
vs. Walker, Assignee, 412. 


2. Neither the act of the Legislature of Jannary,80, 1838, nor of Jan- 
uary 8, 1853, (McClellan’s Digest, p. 765, secs. 1 and 2,) require 
such an instrument to be recorded. Hd. 


3. It was not the intention ot the act of January 30, 1838, nor of Jan- 
uary 8, 1853, (McClellan’s Digest, p. 765, secs. 1 and 2,) to give 
any other construction to an instrument in writing than the par- 
ties thereto intended. Jd. 

4. An agreement, such as is described in the first head-note, is valid, 
as against subsequent creditors and bona fide purchasers for val- 
uable consideration, without notice. Jd. 

5. Quere, as to whether such an instrument is not void as to credit- 
ors and bona fide purchasers for a valuable consideration, with- 
out notice, if not recorded in two years from the delivery of pos- 
session of the proper'y, under section 4, act of January 28, 1823, 
as amended by act of January 7, 1859; McClellan’s Digest, p. 
212, section 4. Jd. 

6. An assignee, to whom property, held by the buyer as described 
in the first head note, is assigned for the purpose of paying the 
debts of the buyer, is neither a creditor nor bona fide{purchaser. 
Ta. 

7. On a conditional sale, where the seller reserves title to the prop- 
erty until payment of p irchase money, on default of payment 
thereof, as stipulated, the seller can maintain an action of re- 
plevin therefor. Id. 


CONSIDERATON. See Draft, 4, 6,7; Evidence, 5; Payment, 1. 
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CONSTITUTIONAL LAW. See Public Instruction, Board of, 2; Fue 
gitive from Justice, 1. 

1, The act of the Legislature passed 22d February, 1885, directing 
that the Collectors of Revenue in the several counties of the 
State pay over to the Treasurers of their respective counties all 
moneys collectedon account of the one mill State tax for the 
support and maintenance of common schools, and that the said 
Treasurers of the several counties disburse the same as other 
school funds, is in contravention of section 7, Art. 8, of the 
Constitution of the State of Florida, which provides that the 
common school fund shall be distributed among the several 
counties of the State. State ex rel., vs. Barnes, Comptroller, 8. 


2. A repealing clause in an unconstitutional statute, declaring that 
‘all laws and parts of laws in conflict with this act be and 
the same are hereby repealed,’’ does not affect the previous 
laws. Jd 


8. Section 11 of Article VI of the Constitution, as amended in 1875, 
provides that the County Judge ‘‘ may also have and exercise 
jurisdiction of such proceedings relating to the forcible entry or 
unlawful detention of lands and tenements, subject to the ap- 
pellate jurisdiction of the Circuit Court, as may be provided by 
law :’’ Held, That future legislation was not necessary to make 
such provision operative, but its purpose and effect were that 
the County Judges should exercise jurisdiction of such proceed- 
ings applicable to the named subjects, as either the then exist- 
ing, or future legislation might provide, and that the proceed- 
ings provided by the act of 1868 (Chapter 1630) may be enforced 
before such Judge. State ex rel. vs. Gardner, et al., 14. 


CONTINUANCE. See Criminal Law, 42. 


1. An application for the continuance of a cause is always addressed 
to the sound discretion of the court, and must be left to the tri- 
bunal which has the parties before it, and who must det«rmine 
from a variety of circumstances occurring in its presence whether 
such applications are made in good faith. Livingston vs. Cooper, 
Executor, &c., 292. 

2. Except it appears from the record that there has been an abuse 
of such discretion, whereby the rights of the party may have 
been jeoparded, the decision of the court will not be disturbed. 
Id. 


CONTRACT. See Draft, 9; Hvidence, 7,8; Frauds, Statute of, 1, 2, 
3; Innkeeper, 1, 2, 3, 4; Telegram, I, 2, 3, 4, 5. 

1. Where one has paid to another money on a contract and subse- 

quently there is a rescission of the contract entitling the former 
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OONTRACT.—( Continued.) 
to recover a part of the money so paid, he may do so upon a 
count for money had and received. vans vs, Givens, 476. 

CORPORATION. See Bund, 5; Municipal Corporation; Railroad ; 

Telegram. 

COSTS. See Practice, Hquity, 1; Receiver, 3; Mortgage, 5. 

COUNSEL FEES. 

1. In a suit on the bond given to obtain a temporary injunction, 
counsel fees incurred by the defendant in the suit to dissolve 
such injunction are damages that may be recovered if covered 
by the language of the bond. Wittich vs. O’ Neal et al., 692. 

' 2. The amount of such fees is not to be ascertained by any agree- 
ment between such defendant and his attorney, but must be a 
reasonable charge for the service perfr .med. Jd. 

8. A liability incurred by the defendant tor attorney’s fees for the 
purpose of dissolving the injunction, is sufficient to enable him 
to recover from the complainant therein a reasonable sum, with- 
out having actually paid such fees. Jd. 


COUNTY. See Public Instruction, Board of. 


COUNTY COMMISSIONERS. See Mandamus, 13. 

1. Where a part of a street designated on a recorded plat of lots and 
streets, not within any incorporated city or town, is claimed to 
be a public highway, and for upwards of thirteen years such part 
of the street has been enclosed and improved and occupied openly 
and continuously as a portion of private premises,‘and during 
such period it has not been used as a highway, and it is claimed 
adversely by the occupier, the County Commissioners have no 
power under the statutes to remove the fences or other obstruc- 
tions as a public nuisance. The proper remedy in behalf of the 
public assuming the street to be a public highway, is by indict- 
ment. Bowden et al. vs. Adams, 208. 


COUNTY JUDGE. See Constitutional Law, 3. 


COUNTY SITE. See ZHlection, 1; Mandamus, 13, 14. 

1. The election contemplated by the statute regulating a change in 
the location of a county site is an election at which the voters of 
the county may vote for any place within the county ; and where 
the election as prayed for in the petition and ordered and given 
notice of, is one as between two particular and specially designa- 
ted places, it is contrary to the policy of the statute and illegal. 
State ex rel. vs. County Commissioners of Baker County, 29. 


COURT HOUSE. See Mandamus, 13. 





——~ 


COVENANT. See Bond, 4. 
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CRIMINAL LAW. See Charge to Jury, 9, 10, 11. 
1. An accomplice is a competent witness, and a corviction may be 


had upon his uncorroborated testimony if 1t satisfies the jury 
beyond areasonable doubt. Bacon et al. vs, The State, 51. 


2. There is nosuch inflexible rule of law as that no person can be con- 


victed on the testimony of an accomplice unless corroborated by 
other evidence, It is a question for the jury who pass upon the 
credibility of an accomplice, as they do upon that of every other 
witness. The statements of the accomplice should be received with 
great caution, and courts should always so advise the jury, but 
if the testimony carries conviction and the jury are convinced of 
its truth, they should give to it the same effect as would be al- 
lowed to that of a. witness who is in no respect implicated in the 
offence. Id. 


8. The good character and reputation of a defendant among his 


neighbors in the community in which he resides, or has recently 
resided, is of value, especially in doubtful cases, and sometimes 
will create a doubt, when without such evidence none would ex- 
ist. Such evidence, however, is intended for the consideration 
of the jury, and it is for the jury alone to determine whether, 
when considered with the other evidence in the case, it creates a 
reasonable doubt as to the defendant’s guilt. Jd. 


. The defence of alil¢ is decisive when duly substantiated. It must 


include and cover the entire time when the presence of the ac- 
cused was required to commit the criminal act charged. The 
evidence to support it should be carefully considered, and must 
be such as to satisfy the jury that the crime could not have been 
committed by the person thus proving an alibi, Id. 


. Under ordinary circumstances a new trial will not be granted, on 


motion of a defendant convicted in a criminal case, on the ground 
that a co-defendant tried at the same time and acquitted was a 
material witness for the convicted defendant. Under some cir- 
cumstances, as when the judge believed the verdict to be against 
truth, and against the weight of evidence, new trials have some- 
times been granted for such reasons. Jd, 


6. A motion in arrest of judgment is not a proper remedy for a 


wrong verdict. Id. 


. Where a charge of the court to the jury embraces several distinct 


propositions, a general exception to the charge so given is not 
available if any one of the propositions is correct. Dupuis vs. 
Thompson, 16 Fla., 69. Heron vs. 'he State, 86. 


. On the trial of an indictment for willful and malicious destruction 


of property under the statute, (McO’s. Dig., chapter 56, sec. 5,) 
the value of the property is not a question for the jury, but the 
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willful and malicious destruction of such property without re- 
gard to its value, is the question for their consideration. Jd. 

9. In such a case the destruction and malice may be proven by cir- 
cumstantial evidence satisfactory to the jury. Id. 

10. A person claiming land in possession of another, is remitted tu 
his action at law or in equity to recover possession, and he can- 
not resort to destruction of property by fire or otherwise to get 
the possession. Jd. 

11. In an indictment for larceny, the article charged to have been 
stolen should be sufficiently described, so that there may be no 
doubt of its identity. This is required for the protection of the 
accused against further prosecution for the same offence. Glover 
vs. The State, 493. 

12. The articles so alleged to have been stolen may be described by 
the name by which they are generally known or called in the 
community and among the people, and the evidence must sub- 
stantially correspond with the description in the indictment. Jd. 

13. The defendant was indicted for the larceny of a gold watch. 
On the trial a practical jeweler and watchmaker, after carefully 
examining the watch, testified that it was not a gold watch ; that | 








that there were thin plates of gold on the outside and inside of 
the outside cases and filled with some baser metal. It is called 
a filled case. It is not known asa gold watch by the trade, but 
is known by the people generally as a gold watch. All the wit- 
nesses spoke of it as a gold watch, and it had every appearance of 
being gold : Held, That this was no variance between the allega- 
tion in the indictment and the proof. Jd. 
14. A motion in arrest of judgment is only available to reach errors 
which are apparent upon the record. Jordan vs. The State, 528. 
15. When an indictment contains good and bad counts, and there is 
“ a general verdict of guilty rendered upon the whole, a judgment 
and sentence will be sustained if the indictment contains one 
count in which the offence is adequately set forth. Jd. 
16. The order and method for the submission of testimony to a jury 
is in the sound discretion of the presiding judge, and a new trial 
will not be granted because the judge permitted further testi- ; 
mony to be introduced after the evidence had been closed on 
both sides and argument of counsel had commenced, unless it be 
shown that the prisoner was prejudiced thereby in some other 
way than by its mere irregularity. Jd. 
Under chap. 3413 and chap. 3416, Acts 1883, a single act of sell- 
ing spirituous, vinous or malt liquor without having first ob- 
tained a license, is violation of the law. Jd. , 


17 
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18. 


19. 


20. 


21. 


23. 


When a person is chaiged in an indictment with unlawfully car- 
rying on the business of a dealer in spirituous liquors for which 
a State license is requiced by law without first having obtained 
such license, it is unnecessavy to state the names of persons to 
whom sales were made. Ja. 

An express‘ca of opinion by a juror dur‘ng a recess of the court, 
and while the trial was peadiag, as to the guilt of the prisoner, 
while reprehensible conduct, it is nota sufficieot cause to set 
aside the verdict unless it appear from such expression that such 
juror had a previous opinioa. ivrespective of that derived from, 
the evidence submitted. Id. 

An iodictment agaiost A. for falsely personai:ing B., and procur- 
ing from C. money or other thing by reason of such false per- 
sonation, should set foith the relations existing between B. and 
C., which would show upon what ground B. could demand or 
expect to receive from C. such money or other thing. Jones vs. 
The Staie, 552. 

It is essential in an indictment for falsely personatiog another, 
(sec. 41, McC’s. Dig., p. 364,) that the indictment should allege 
that the defendant intended to convert the property -eceived by 
him by means of such fraudulent personation to his own use. 
Ia. 


. Inan indictment for falsely personating another, and by means 


thereof obt«ining property, the ownership of the property should 
be laid in such person as could maintain a civil action of trespass 
therefor. Jd. 

When the evidence shows that the prisoner went to the Bank of 
St. Augustine and presented to the teller the bank book of one 
Kirby, and falsely represented himself to be Kirby, and by means 
thereof received from the teller the amount such book showed 
that Kirby bad on deposit in such bank, and that the amount 
paid was in money belonging to the Bank of St. Augustine, the 
ownership Of the money should be laid in the indictment as in 
such bank and not in the teller. Jd. 


. The witness’ state of mind and interest in respect to the prisoner 


are always pertinent inquiries and should be considered by the 
jury in weighing the evidence of the witness. Selph vs. The 
State, 537. 


. Counsel for prisoner has a right to ask a witness for the State on 


cross examination if he had not taken part in an indignation 
meeting against the prisoner, and if he had not pledged himself 
to do all he could to convict the prisoner, to show whether or no 
the witness was hostile to the prisoner. Id. 





—— 











INDEX. 


ORIMINAL LAW.—( Continued.) 


3 


31. 


34, 


The asking of such question by the prisoner, and an affirmative 
answer as to taking part in the indignation meeting, will not jus- 
tify the court in permitting the witness to state tlic reason for 
calling such meeting and testifying as to difficulties between the 
prisoner and other persons, wholly disconnected with the charge 
for which prisoner was on trial and which were calculated to se- 
riously prejudice the jury against the prisoner. Jd. 


Counsel for the prosecution in a criminal case are not bound to 
introduce all the witnesses who were present at the time of the 
commission of the offence. Jd. 


The presiding Judge has a right in the exercise of a sound discre- 
tion to call a witness either for or against the prisoner, and when 
so called and questioned by the court to permit both sides to cross 
examine him. JZ. 


Whether a homicide was perpetrated with a premeditated design 
to effect the death of the person killed or not, is a question for 
the jury to determine from the evidence. Carter vs. The State, 
553. 


. The law does not prescribe what length of time should elapse be- 


tween the formation of the design to kill and its execution, to 
constitute premeditation. It is sufficient if there was a fully 
formed purpose to kill with enough time for thought, to con- 
vince the jury that the mind of the prisoner had become fully 
conscious of its own design. Jd. 

The court, after charging as to the different grades of homicide 
and the requisite evidence to support them, is not bound to re- 
peat the same charge in substance though varied in terms. Jd. 


. It is no defence that the prisoner had not been informed that the 


police of a city were instructed to exeeute one of the city ordi- 
nances, such ordinance being in force. Id. 


. The prosecution in a criminal case cannot call witnesses to im- 


peach the character of the defendant unless such defendant puts 
it in issue. Particular acts of his, or the commission of other 
crimes, in no way related to the one on trial, cannot thus be 
proved against him. Mann vs. T’he State, 600. 


In a trial for an offence, criminal] in its nature, (for murder), the 
State’s Attorney inquired of the witness if he suspected the de- 
fendant of having ‘‘ stolen his corn,’’ which, although objected 
to, was admitted, and he answered, “‘yes:’’ Held, To be error, 
as the only effect of the evidence was to prejudice the jury 
against the defendant, inasmuch as it did not relate to the issue 
and was immateria! 1nd irrelevant. Id, 
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35. 


87. 


41. 


42. 


43. 


The State’s Attorney is not necessarily compelled to give the 
names of witnesses not on the indictment, except upon the re- 
quest of the defendant, and upon the instruction of the court. 
Ia. 


. The court may instruct the jury in regard to their recommenda- 


tion to mercy under the statute, or may read, or cause the stat- 
ute to be read to them by any officer of the court. Jd. 


Where a defendant is indicted for the commission of an offence 
with intent to commit another, as for instance, rape, it devolves 
upon the prosecution to prove some act or deed evidencing such 
intent in order to warrant conviction of the defendant. Davis 
vs. The State, 633. 


. Material averments in an indictment must be proved. Ifa vari- 


ance occurs between a material averment and the proof, the pros- 
ecution, upon whom the burden lies of establishing such aver- 
ment, will be defeated. Id. 


. The plaintiff in error was indicted, and such indictment contains 


three counts : First, for breaking and entering a dwelling house 
with intent to ravish and carnally know a young lady. Second, 
for breaking and entering with intent to steal and carry away 
property of one person. Third, for breaking and entering with 
intent to steal and carry away goods and property of another 
person. The jury found the defendant guilty upon the first 
count: Held, To be error, as there was no evidence of any such 
intent. Id. 


. The allegation of the intent in this case was an essential and 


material allegation, and it was necessary for the prosecution to 
prove facts in order to show beyond a doubt what that intent 
was. Id. 


Where there is no evidence to warrant the finding of the jury, 
this court will overrule the judgment. Id. 


An application for a continuance is always addressed to the 
sound discretion of the court, and such discretion will not be 
controlled by the Appellate Court, unless it appears that the 
court below acted unfairly and abused its authority, whereby the 
rights of the party may have been jeopardized. Denham vs. The 
State, 664. 


It is not error for the court of its own motion, after having fully 
charged the jury in a criminal case, to read to them the section 
of the statute applicable in regard to recommendation to mercy in 
case of the conviction of the prisoner. Jd, 
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CRIMINAL LAW.—( Continued.) 


44, Where the record shows that the ‘‘case was called and the 
prisoner duly arraigned,” and again that the ‘‘defendant was 
arraigned and ghe indictment in said cause was read to him and 
the question was asked of him, Are you guilty or not guilty, to 
which he replied, Not guilty,’’ upon which plea he went to trial 
without any objection, it is held to be a sufficient arraignment. 
Ia. 


45. The record shows that the oath administered to the jurors on 
their voir dire was as follows : ‘‘You and each of you co solemnly 
Swear you shall give to such questiops as may be pro- 
pounded to you, toucbing your competency as jurors, as shall be 
the truth, the whole truth and nothing but the truth, So help you 
God.’ No objectioa +o the form of the oath was made. The 
jurors were accepted, duly swo-n aad tried the cause. There is 
no particular form for such oath prescribed by statute: Held, 
not to be e:rov. Id. 


46. A venireman sworn on his voir dire stated that he had formed 
an opivion from what had been told him. The court «hen asked 
him if the impressions that had been made on his mind by 
what he had heard would readily yield to the evidence on the 
trial, and he replied that they would. The court ruled that he 
was a competent juror : Held, not to be error. Jd. 


47. Murder in this Siate is no loager a common law offence, but is 
a statutory one, and is divided into three classes. In the first it 
must be premeditaied, in the other two degrees it may be with- 
out premeditation. Such premeditation must be charged in the 
indictment in the language of the statute in order to make it 
murder in the first degree. Bird vs. State, 18 Fla., referred to 
and commented on. Id. 


DAMAGES. See Counsel Fees, 1, 2,3; Hjectment, 4; Mesne Profits, 1; 
Telegram, 2, 5. 


1. Where the damages assessed by the jury in an action on a con- 
tract, express or implied, are plainly excessive, the veiuict will 
be set aside. Jacksonville, Tampa and Key West Ry. Co. vs. 
Bemis, 324, 


DECREE. See Foidence, 1. 
DECREE PRO CONFESSO. See Practice, Equity, 3, 4. 


DEED. See Charge to Jury, 1,4; Color of Title, 1; Commissioner, 1; 
Hoidence, 2, 21; Married Woman, 1, 2, 3; Record, 1; Taxes and 
Tax Titles, 1, 2, 3, 4, 5. 
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DEED.—( Continued.) 

1. A deed by one to land which is in the adverse possession of an- 
other is void as against such adverse claimant. Nelson et al. vs. 
Brush, 374. 

3. B. makes a deed to the land to D., while N. is in adverse posses- 
sion thereof : Held, That the deed is only void as to N., and as 
against him the title still remains in B., who may sue for and re- 
cover the land ; that such recovery will inure to the benefit of D., 
as the deed from B. to D. is valid as between them. Jd. 


DELIVERY. See Record, 1. 


DEMURRER. See Appeale and Appellate Practice, 5; Assessment, 1 ; 
Mandamus, 4; Pleading, Equity, 5; Pleading, Law, 6, 10; 
Practice, Law, 13. 

DESCRIPTION. See Frauds, Statute of, 2,8; Pleading, Equity, 7. 


1. The expression ‘‘ forty,’’ as commonly used in this State in de- 
scribing lands, defined. Lente vs. Olarke, Adm’z., 515. 


DILAPIDATION. See Mesne Profits, 1. 


DIMINUTION OF RECORD. See Appeals and Appellate Proceed- 
ings, 23. 
DISQUALIFICATION OF JUDGE. See Transfer of Cause, 1, 2, 3. 


DRAFT. See Mortgage, 3. 


1. The acceptor of a dratt—non-negotiable—may pay the same to the 
payee thereof, after its maturity, even though the draft be not 
produced and delivered up to the acceptor at the time of pay- 
ment, provided the acceptor has had no notice of the transfer of 
the draft by the payee to a third person, and such payment 
would be a valid defence against the note, should suit be brought 
thereon against the acceptor by another person. Johnson, Jr., vs. 
Allen et wx., 224, 


2. If payment is made by the acceptor to the payee, and the draft be 
not delivered up at the time of payment, and suit is afterwards 
brought thereon against the acceptor by another holder claiming 
to be the transferee thereof, the burden of proof rests upon the 
plaintiff in the action—the defendant having proved the payment 
—to show that the defendant had notice of the transfer before 
the payment wasmade. Td. 


3. The sufficiency of the evidence to prove the facts relied on to con- 
stitute notice is a question for the jury. Jd. 

4, In a suit by a transferee of a non-negotiable draft against the ac- 
ceptor thereof, evidence of the existence, amount or nature of 
the indebtedness to such transferee, which was the considera- 
tion of such transfer, is immaterial and inadmissible. 2. 
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DRAFT. ( Continued.) 
5. ‘A charge asked is properly refused which would instruct the jury 


that as the draft was not negotiable that a payment thereof to 
the payee by the acceptor after maturity without demanding a 
delivery up to him of the draft was a valid defence against a 
holder claiming to own the said draft, who had sued the accep- 
tor thereon, unless such instruction limits the right of the ac- 
ceptor to pay said draft to the payee prior to his being notified 
of the transfer thereof by the payee to such holder. Jd. 


6. Where a party under arrest for embezzlement gives a draft for the 


amount embezzled to the person from whom it was embezzled, 
such draft is not invalid unless it was agreed by the parties that 
in consideration of giving said draft the prosecution should be 
suppressed. Id. 


7. Where a non-negotiable draft, valid in its inception, and on which 


the payee could have maintained an action against the acceptor, 
was loaned by the payee to a person under arrest for embezzle- 
ment, to enable him to compromise with the party who caused 
his arrest, and such draft is transferred to such party, who brings 
suit thereon against the acceptor, such acceptor cannot resist 
payment of the draft on the ground that it was transferred to 
the holder in consideration of his agreeing to suppress the 
prosecution of the person to whom it was loaned by the payee. Jd. 


8. By our statute, chap. 2241, February 25th, 1881, a person to 


whom a non-negotiable draft has been transferred by delivery 
thereof may maintain a suit thereon against the drawer or ac- 
ceptor in hisown name. Id. 


9. S. M. telegraphed H., who was acting and was dealt with as the 


representative of M. B. & Co., to draw on a third party for the 
amount of a judgment in favor of K., which was about to be en- 
forced against the property of the judgment debtor, T. M., and 
as to which H. telegraphed S. M., in the name of “‘M. B. &Co., 
per J. H. H.”’ H. finding that the representatives of the judg- 
ment would not accept such draft because there was no bank in 
the place of the residence of the person upon whom it was to be 
drawn, through which it could be collected, settled the judgment 
by a draft on his principals, who honored it, and then drew in 
favor of his principals for the same amount on such third party, 
and she refused payment: Held, (a.) That the purpose of 8. 
M., as indicated by the telegram, was that the judgment should 
be paid, and there was nothing in the course pursued under it 
that exceeded substantially the request or authority it conveyed, 
or which relieved 8. M. from liability. (%.) That 8. M’s. liabil- 
ity to M. B. & Co., was that of a principal debtor, and not of a 
guarantor. Meinhart Bros. dé Oo. vs. Mode, 279. 
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EJECTMENT. See Appeals and Appellate Practice, 14; Charge to 
Jury, 1, 2,8; Color of Title, 1; Evidence, 2, 3, 22. 

1. A mortgage will not sustain a recovery in an action of ejectment 
against the holder of the legal title, nor will a deed of conveyauce 
made by a master under a decree in a suit to which the person 
owning the legal title at the institution of the suit was not a 
party. Berlack vs. Halle et ux., 236. 


2. A plaintiff in ejectment may recover upon proof of prior possession 
against one found in possession of the land without title. Ash- 
mead et al. vs. Wilson, Hxecutriz, 255. 


8. The act of December 20th, 1859, authorizing a recovery in an ac-: 
tion of ejectment ‘‘of the land in controversy, together with 
mesne profits,’’ combined the action of ejectment with the com- 
mon law action of trespass vi et armis for mesne profits. Id. 

4, In this action damages for the detention of the land may be recov- 
ered from the initial date of the detention to the trial of the 
cause. Id. 

5.. The plaintiff cannot avail himself of a title acquired or which did 
not subsist in him until after he commenced suit. Carn vs. 
Haisley, 317. 

6. The statute of 1881, section 4, p. 481, McO’s. Digest, requiring a 
verdict for the plaintiff in an action of ejectment to state the 
quantity of his estate and describe the land, does not dispense 
with the necessity for a finding of his right of possession. Asia 
vs. Hiser, 378. 

7. A verdict in ejectment which simply finds “‘the fee simple title in 
the plaintiff to the following lands,’’ describing them, does not 
find the right of possession in the plaintiff, nor does it authorize 
the entry in behalf of the plaintiff of a judgment for recovery 
of possession of the land. Id. 


8. There must have been a judgment for the plaintiff in ejectment 
before proceedings can be instituted by the defendant therein 
under the ‘‘act for the relief of occupying claimants.’’ Chap. 
132, McO’s. Dig. Id. 

9. Itis error to enter a judgment on a verdict for the plaintiff in a 
suit in ejectment that does not find the quantity of the estate of 
the plaintiff in the land sued for. Lungren vs. Brownlie, 491. 

ELECTION. See County Site, 1; Mandamua, 14. 

1. The omission of inspectors of an election to take the oath pre- 
scribed by law, or their being improperly sworn, does not invali- 
date the election or the votes cast at such precinct, or the return 
thereof. State ex rel. vs. Commissioners Baker County, 29. 

2. Illegal votes do not invalidate legal votes when the number of the 
former is ascertained. Jd. 
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1. 
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Mortgage, 5 
A fund on which a claimant had originally no equitable or other 
right, may be substituted for another fund which was subject to 
his claim, when the latter fund has been sold or otherwise dis- 
posed of for the benefit or relief of the former. McDougall vs. 
Brokaw, Executria, 98. 


. But this principle cannot be enforced to the extent of divesting 


prior equitable liens of third persons upon the fund sought to be 
substituted. Id. 


. A bill in equity, and an injunction issued thereon, is not the 


proper remedy where a municipal corporation has been organ- 
ized, even though it is alleged that such organization was illegal, 
and that it was not so organized in conformity to the law. 
MacDonald et al. vs. Rehrer e al., 198. 


. There is no error in a Judge of the Circuit Court refusing leave 


to a complainant, who had filed an original bill for an injunction 
which had been denied by the Judge, to file a supplemental bill, 
when the bill showed that the act which the original bill sought 
to prevent had been done. Smith vs Davis and Scott, 405. 


. The reformation of written instruments, when by mistake they 


express more or less than the parties intended, is a well estab- 
lished branch of equity jurisdiction. Franklin vs. Jones, Adm’r. 
526. 

The writing should be taken to be the sole expositor of the intent 
of the parties until the contrary is established by full and satis- 
factory proof, beyond reasonable controversy. Jd. 


. A judgment creditor may proceed at law to sell under execution 


lands or property which his debtor had fraudulently alienated’ 
which are subject to execution, but the existence of this right 
does not interfere with the right to resort to a court of equity to 
set aside the fraudulent conveyance. Logan vs. Logan, 561. 


. The creditors of a party defrauded have no right, even though 


the fraud has the effect to diminish or destroy his means of pay- 
ing them, to bring a suit against the person who defrauds their 
debtor for the subjection of the property of which the debtor 
was defrauded to the payment of their judgments. Jd. 


. In such case, while the creditors have no rights on account of the 


frandulently procuring the debtor to make the mortgage, yet 
if the mortgage, when executed, contains terms or stipulations 
which, in effect, are fraudulent and prejudicial to the creditors, 
such creditors may resort to a court of equity to vacate said 
mortgage. Id. 
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EQUITY AND EQUITABLE JURISDICTION.—( Continued.) 


10. A bill which alleges that complainant and defendant having been 
joint owners of a store house in which the complainant carried 
on a mercantile business and paid to defendant a stipulated rent 
for his half of the store house, complainant sold his undivided 
half of the property to defendant for $3,000, and execufed a 
deed therefor and took a written lease thereof for six months 
immediately following the date of the deed of sale, and further 
alleging that he was induced to make the sale by the threats of 
defendant during their time of co-tenancy to eject him from the 
premises, and a verbal promise by the defendant at the time of 
the sale to lease to complainant the store house for three years 
from and after the expiration of the six months lease, there be- 
ing no allegation of actual fraud, or that he had received less 
than the value of the property, does not set forth facts sufficient 
to justify a court of equity in setting aside the sale. Birnbaum 
vs. Salomon, 610. 


11. It is an established rule of equity that parol evidence will be 
admitted to show that a deed absolute on its face was intended 
by the parties as a mortgage. Facts discussed and the transae- 
tion held to be a mortgage. Franklin vs. Ayer, 654. 


EQUITABLE PLEA. See Pleading, Law, 4. 
ESTATE. See Charge to Jury, 2. 
ESTOPPEL. 


1. When a party claiming land, for which he has not received a con- 
veyance, voluntarily directs a deed to be made to another per- 
son, he is estopped thereby from asserting title thereto, as 
against an innocent purchaser thereof by regular conveyance 
from the sole heir of the person in whose name said deed was 
made. Levy vs. Cox, 546, 580. 


EVIDENCE. See Appeals and Appellate Practice, 20 ; Attachment, 8 ; 
Bill of Exchange, 1,2; Charge to Jury, 4; Color of Title, 1; 
Criminal Law, 1, 2, 3, 4, 9, 12, 18, 16, 24, 25, 26, 27, 33, 34, 37, 
38, 39, 40, 41; Draft, 3,4; Hjectment, 2,5; Hguity and Hqui- 
table Jurisdiction, 6, 11; Hxecutors and Administrators, 1; 
Fraud, 1; Judgment, 1; Jury, 1; Liquor License, 7,9; Married 
Woman, 3; Mortgage, 4; Pleading, Hquity, 7. 


1. Where objection is made to the introduction in evidence of a de- 
cree, on the ground that the jurisdictional proceedings are not 
shown, and it is overruled, the error of overruling such objection 
will be cured by the subsequent introductlon of such proceed- 
ings by the party objecting. Berlack vs. Hulle et uz., 236. 

45 
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EVIDENCE. —( Continued.) 


2. In an ejectment suit the description of property in a deed intro- 
duced as evidence must correspond with the description of the 
land described in the pleadings sufficiently to establish their 
identity, When identity really exists, but is not apparent from 
the language, parol proof may be introduced to show that al- 
though the description of the laud in the deed and pleadings is 
different, yet that the same land is described in both proof and 
pleadings. Ashmead et al. vs. Wilson, Hrecutrix, 255. 


3, In a suit in ejectment by the executor of A. for a tract of real es- 
tate of which A. was proved to be in possession for a long time 
prior to his death, the character in which such executor sues not 
being denied, any possession by the executor of said real estate 
after the death of A. and before suit, will be presumed to be by 
the executor as executor. Jd. 

4.:It is not error to refuse to admit in evidence a certified copy of a 
judgment ; an authenticated copy of the whole record, or the re- 
cord itself, should be produced. Jd. 

5. When by a written instrument, signed and delivered by the per- 
son making the same to the beneficiary mentioned therein for an 
expressed consideration, the instrument being silent as to whether 
the consideration was paid, or as to the time when it was to be 
paid, the law will presume that it was paid at the time of the de- 
livery thereof. Solary vs. Stultz, 263. 

6. Parol proof to show non-payment at the time of delivery would 
not violate the principle which forbids the contradiction or vari- 
ation of a writing by parol. Jd. 

7. Where the question is as to the authority given by a telegram, the 
party to it sued should not be permitted to testify what his in- 
tention was in sending it. Such intention, in so far as the au- 
thority conferred is concerned, is to be derived from the tele- 
gram and the entire contract between the parties. Meinhardt 
Bros. & Co. vs. Mode, 279. 

8. Where telegrams do not contain the entire contract, the other 
parts of it may be proved by verbal testimony, or by other writ- 
ings, or by both, as in other cases where the entire contract has 
not been reduced to writing. Id. 

9. The County Court made an order confirming a sale of land and 
directing the commissioner to make a deed of conveyance to the 
purchaser upon her paying the purchase money. On February 
7, 1876, soon after such order, the commissioner executed an in- 
strument to her which was deficient as a deed from having no 
seal affixed to it. On April 9th, 1885, the commissioner exe- 
cuted to her a deed bearing the former date, and in the acknowl- 
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EVIDENCE.—( Continued.) 


10. 


11. 


12. 


18. 


14. 


15. 


16. 


edgement of, it for record stated it was executed on the latter 
day. Inan action of ejectment brought by her in the Circuit 
Court against a third party to recover the land, the petition and 
other proceedings of sale down to and inclusive of the order con- 
firming the sale, were read in evidence. The deed was then of- 
fered in evidence and was objected to because of the erroneous 
date in the introductory part thereof and as having been made 
without authority ; and it was excluded by the court. No de- 
fault or laches upon the part of the purchaser in paying the pur- 
chase money, nor any fraud, nor any suspension of said orde:, 
was shown : Held, To be error, and that the erroneous date did 
not invalidate the deed, nor did the execution of the imperfect 
instrument, and the lapse of time, abrogate the commissioner’s 
authority under the order to execute a perfect deed. Moody et 
al. vs. Hamilton, 298. 

Evidence of the ‘‘ reputation of a witness as a servant of the com- 
pany,’’ is inadmissible. Saussy vs. South Fla. R. R. Co., 327. 


A party to a suit will not be allowed to introduce evidence of the 
reputation for truth and veracity of one of his own witnesses, 
where the character of such witness has not been attacked in 
any way by his adversary. Jd. 


Mere contradiction among witnesses examined in court supplies 
no ground for admitting evidence of the general character of 
eitherofthem. Jd. 

A tran-cript of the proceedings and judgment in a suit in the Su- 
perior Court of Massachusetts, which does not show that a sum- 
mons to the defendant to appear was ever issued, or that the de- 
fendant appeared in person or by attorney to said suit, is inad- 
missible in evidence against the defendant named therein. Drake 
vs. Granger, 348. 

A return by the sheriff, on another paper in the cause, that he 
had served a summons on the defendant, no summons appearing 
in the transcript, ‘s insufficient to authorize the conclusion that 
such summons in fact existed or was served. Jd. 

When by written agreement between opposing counsel it is ad- 
mitted that ‘‘the defendant was in the actual possession of the 
land sued for, claiming the same adversely to the plaintiff and all 
others,’’ this court cannot infer that the defendant was a tres- 
passer. Welson vs. Brush, 374. 

The record in the volume kept for that purpose at the General 
Land Office at Washington, of a patent for land executed in the 
manner prescribed by law, or a lawful exemplification of such 
record, is evidence of the same dignity as the patent itself. Lid- 
don et al. vs. Hodnett, 442. ; 
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EVIDENCE.—( Continued. ) 


17. 


18. 


19. 


20. 


The act of March 3, 1843, sec. 2470 of U. S. Revised Statutes, 
provides that literal exemplifications of any reeords shall be 
deemed of the same validity in all proceedings, whether in law 
or equity, wherein such exemplifications are adduced in evidence, 
as if the names of the officers signing and countersigning the 
same had been fully inserted in such record: Held, That the re- 
cord to prove a valid patent must show the signing and counter- 
signing by the above officers, but the names need not have been 
fully inserted in the record ; if partially inserted in the record it 
will be presumed that they fully appear in the patent. Jd. 


An exemplification of the record of a patent under the above act 
of March 3, 1843, was offered in evidence. The concluding por- 
tion of the record as shown by the exemplified copy is as follows : 
‘In testimony whereof, I, Andrew Jackson, President of the 
United States of America, have caused these letters to be made 
patent and the sale of the General Land Office to be hereunto 
affixed. Given under my hand at the city of Washington, the 
first day of November. * * * 1330. * * + By the Presi- 
dent, A. J. ‘*E. H., Commissioner of the 
General Land Office.”’ 


Its admission in evidence was objected to because there was no 
testimony that the original of such patent was signed, or that 
there was any omission to sign the record, and the objection was 
sustained. Held to be error, and that the court should have 
taken judicial notice of who were President of the United States 
and Commissioner of the General Land Office at the date of the 
paten' ; and that the initials of their names appearing on the re- 
cord was presumptive evidence that they appeared in full in the 
patent. Id. 


Exemplifications of records of the General Land Office, under the 
hand of the Commissioner thereof and the seal of the office, are 
admissible in evidence in the courts of this State, independent of 
legislation in aid thereof. Id. 


Where the United States has sold and patented land according to 
the official plat of a previous survey, a subsequent survey mak- 
ing a different location of the land called for by the descriptive 
numbers in the patent, does not affect the location of the land 
patented. Any sale made by the patentee or his successors, 
either before or after the second survey, and describing the land 
by numbers, is presumptively according to the original survey. 
Ia. 
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EVIDENCE.—( Continued.) 


21. Where, in an action of ejectment, each party’s claim of title to 
the land is upon the theory and assumption that the United 
States has parted with the title thereto, but no patent or other 
record evidence thereof is introduced, and the question is when, 
or according to which one of two surveys, made about twenty- 
five years apart, the government sold, an ancient deed, convey- 
ing part of the land, and to the genuinessness of which there was 
no objection, had been introduced in evidence, subject to the 
jury’s determination as to whether the grantee and one of the 
subscribing witnesses were the same person, it was error in the 
Circuit Judge in charging the jury to exclude the deed from the 
consideration of the jury because the party introducing it had 
not connected his title with it. If the jury believed that the 
grantee had not subscribed as one of the two witnesses, the deed 
was admissible to be considered, with the other evidence of acts 
of private ownership of the land, as to when or according to 
which survey the land was sold. Jd. 


22. When the character of the possession of a defendant in ejectment 
is a material inquiry, any evidence explanatory of its nature is 
legitimate and proper. Levy vs. Cox, 546, 580. 


EXCEPTION. See Pleading, Hquity, 1, 2, 3. 


EXCEPTIONS. See Bill of Eeceptions ; Appews and Appellate Prae- 
tice, 10, 11, 21, 22. 


EXECUTION. See Practice Law, 9, 10, 11, 12. 


1. When the Clerk of the Circuit Court issues an execution on a for- 
feited forthcoming bond under sec. 28, p. 526, McC.’s Dig., given 
for the trial of the right of property levied on by execution, he 
acts asa. ministerial officer only, and his acts to be valid and bind- 
ing must be in. conformity to the statute. Moody vs. Hoe, 314. 


2. When the clerk issues an execution on a bond made by the claim- 
ant of property levied on to four different persons jointly against 
the claimant and his sureties on such bond, and joins therein the 
original defendant in exeeution, such execution being issued in 
favor only of one of the four obligors in the bond, it is not in 
compliance with the statute and should be set aside on motion. 
Id. 


8. Said statute does not authorize the clerk to issue an execution 
against the obligors in the bond, neither the principal therein 
nor the sureties, for the costs of the proceedings to try the right 
of property. MH. 


EXECUTORS. See Administrators and Executors. 
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EXEMPTION. See Zquity and Equitable Jurisdiction, 1, 2. 


1, The heirs of a deceased person are entitled by the Constitution 
(Art. CX, sec. 3,) to the same right of exemption of property 
which belonged to the deceased at the time of his death, from 
forced sale, as the deceased had in his lifetime. McDougall et al. 
vs. Brokaw, Hxecutriz, 98. 


FALSE PERSONATION. See Criminal Law, 20, 21, 22. 
FIRING WOODS. 


1. In a suit for damage resulting from firing wild forests or woods, 
if the plaintiff in such suit have notice of the intention of the de- 
fendant to fire the same, (section 1, chap, 3141, Laws of Flor- 
ida,) it isan immaterial inquiry so far as such plaintiff is con- 
cerned as to whether other persons living within a mile of the 
place intended to be fired were notified of such intention or not. 
Saussy vs. South Florida R. R. Co., 327. 


2. Sec. 1, chap. 3141, regulating the time and manner of firing wild 
forests and woods, has no application to a firing which is unin- 
tentional. Jd. 


FORCIBLE ENTRY. See Constit «tional Law, 3; Pleading, Law, 8. 
FORTY. See Desrription, 1. 


FRAUD. See Agquity and Equitable Jurisdiction, 7, 8,9; Hxecutors 
and Administrators, 2, 3, ; Pleading, Hquity, 8. 


1. The retention of personal property by the vendor after a sale is 
prima facie evidence of fraud, and the evidence to rebut such 
presumption is an explanation of the retention by showing that 
it is consistent with the deed, or is unavoidable, or is temporary, 
or for the reasonable convenience of the vendee. Holliday vs. 
McKinne, 153. 


2. A mortgage of a stock of goods‘ by the owner thereof, under 
which the mortgagor is permitted by the mortgagee to sell the 
goods at his discretion, or in the usual course of his business, is 
fraudulent and void as to the creditors of the mortgagor. Quere. 
Where a mortgage on a stock of merchandise, which is held to 
be fraudulent, includes other property, is said mortgage void 
only as to the merchandise, or is it void in toto? Logan vs. Lo- 
gan, 561. 


FRAUDS, STATUTE OF. 

1. Neither a seal nor subscribing witness is necessary to the validity 
of an agreement or contract for the sale of land, or the note or 
memorandum thereof, under the statute of frauds. Lente 
vs. Clarke, Adm’z, 515. 
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FRAUDS, STATUTE OF.—( Continued.) 


2. An agreement for the sale of land under the statute of frauds will 
be held sufficient as to its description of the land to be con- 
veyed, if it so describes a particular piece or tract of land that it 
can be identified, located or found. A detailed description is not 
necessary where the description shows that a particular tract is 
within the minds of the contracting parties and intended to be 
conveyed ; parol evidence may be resorted to, to apply the de- 
scription or identify the tract, though such description be some- 
what general. Jd. 


8. The following agreement: ‘‘I agree to make good titles in fee to 
my forty near the Garrison lands, in Hernando county, to Wm. 
K. Lente. Consideration $75.00 ; received. Thomas W. Clarke, 
witness M. P. O’Neal,” held to contain a sufficient description, . 
Ia. 

4. The statute of frauds (13th Elizabeth) refers to a legal, and not to 
a moral intent, and when the legal effect of a conveyance is te 
hinder or delay creditors, the intent will be presumed regardless 
of the actual motives of the parties. Logan vs. Logan, 561. 


5. A verbal agreement to lease for one year, if it was to commence 
at a future day, is void under the statute of frauds. Birnbaum 
vs. Salomon, 610. 


FUGITIVE FROM JUSTICE. 


1. The act of the Legislature of the State of Florida, of February 
17th, 1881, providing for the arrest and detention of fugitives 
from justice from other States, is not in conflict with section 2, 
Article IV, of the Constitution of the United States, or sections 
5278 and 5279 of the Revised Statutes, passed in pursuance 
thereof. Kurtz vs. The State, 36. 


2. It is not necessary to consider the question as to the right of the 
Governor of this State to withhold the papers upon which he 
based his warrant for the arrest of an accused fugitive from jus- 
tice when the record shows that the requisition and accompany- 
ing papers from the Governor of the State where the crime was 
committed constituted the evidence upon which he acted, and 
were submitted to the court to which the writ of habeas corpus 
was returned. Jd. 


8. It is immaterial whether the warrant of the Governor of this State 
for the arrest of a fugitive from justice from another State is 
based on an original affidavit or a copy thereof, when either one 
presented to the resident Governor is certified to by the Gov- 
ernor of the State where the crime was committed as being aw- 
thentic. Jd. 
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FUGITIVE FROM JUSTICE.—( Continued.) 


4. The fugitive from justice cannot on habeas corpus impeach the va- 
lidity of the affidavit upon which the requisition was founded, 
if it distinctly charge the commission of acrime. Id. 


5. A police magistrate of a city in the State of New York is a magis- 
trate within the meaning of section 5278 of the Revised Statutes 
of the United States. Jd. 


6. The principle of res adjudicata cannot be applied to a case where 
a fugitive from justice is arrested a second time on a second war- 
rant issued by the Governor of this State, though the offence 
charged in each warrant is the same. Jd. 


FUND. See Zquity and Equitable Jurisdiction, 1, 2. 
‘GUARANTY. See Draft, 9. 


1. Ax instrument in writing appended to a paper purporting to be a 
bill for merchandise sold by one Stultz to one Powers in the fol- 
lowing words: ‘‘In consideration of seven and a half per cent. 
I guarantee the above bill to the amount of two hundred dollars. 
(Signed.) A. Solary,’’ which was written by Stultz and pre- 
sented by him to Solary for his signature as the conclusion of a 
negotiation between them, and is signed by Solary and delivered 
to Stultz, is a guaranty and not an offer to guarantee which 
would require acceptance by the beneficiary and notice thereof 
to the guarantor. Solary vs. Stultz, 263. 


2. It was of no legal consequence that Powers, the principal debtor, 
knew nothing of the transaction between Stultz and Solary. Jd. 


3. An extension of time for payment for a good consideration given 
by a creditor to his debtor, will discharge from liability a person 
who had guaranteed the debt to the creditor. Jd. 


4, An agreement by the creditor to extend the time of payment of 
the debt, guaranteed sixty days upon the debtor paying him a 
sum of money he owed him on another transaction, is not based 
on a good consideration, and will not discharge the guarantor. 
Ia. 


HABEAS CORPUS. See Fugitive from Justice, 2, 4. 


HOMESTEAD. See Hquity and Equitable Jurisdiction, 1, 2; Hxemp- 
tion, 1. 


HUSBAND. See Married Woman, 1, 2, 3. 
IMPERTINENCE. See Pleading, Hquity, 1, 2, 3, 4. 
INDICTMENTS. See Criminal Law, 11, 15, 18, 20, 21, 22, 23, 24. 





— 
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INJUNCTION. See Appeals and Appellate Practice, 16; Counsel Fees, 
1, 2,3; Hquity and Equitable Jurisdiction, 8, 4. 


1. When a franchise or an office is usurped an injunction will not lie 
to prevent such usurpation, even though the respondents have 
not entered upon the duties of their office. The remedy is at 
law, by quo warranto, to be invoked after entry into, or exercise 
of authority under and by virtue of their election or appoint- 
ment. MacDonald et al. vs. Rehrer et al., 198. 


2. The remedy by injunction is a preventive one only, and when the 
act which is sought to be prevented is done and accomplished, 
if a party is aggrieved thereby he must resort to some other 
remedy for redress. Smith vs. Davis and Scott, 405. 


INNKEEPER. 

1. When the relation of innkeeper and guest exists, the innkeeper 
can only avoid the extraordinary liability imposed on him by the 
law for the protection of the baggage of the guest when a loss 
of the baggage is occasioned by the act of God, the public ene- 
my, or the misconduct of the guest, or the friend whom he 
brings with him. O’Brien vs. Vaill, 627. 


2. But when the guest settles his bill and departs from the inn, 
leaving his baggage behind him, requesting the innkeeper to 
keep it until his return, which he says will be in seven or eight 
days, and the innkeeper has ceased to receive any profit from the 
entertainment of the guest, or any compensation for taking care 
of his baggage, the relation of innkeeper and guest no longer 
exists. Jd. 

3. In such a case the innkeeper is the gratuitous bailee of the bag- 
gage of the traveler, and is only responsible, if it is lost, if he is 
guilty of gross negligence. Id. 

4, When the innkeeper, after the departure of the guest, removes the 
baggage from the room occupied by the guest, to the main hall 
of the hotel, from which it was stolen, and the proof shows that 
baggage was usually kept there ; that the only entrance to the 
hotel was through the office; that while the hotel was open 
some person was always in charge of the office, and when it 
was closed at night a watchman was on duty, there is nothing 
to show that the innkeeper was guilty of gross negligence. Jd. 


INTEREST. See Mortgage, 5. 

ISSUE. See Appeals and Appellate Practice, 19. 

JAIL. See Mandamus, 13. 

JUDGE, DISQUALIFICATION OF. See Transfer of Cause, 1, 2, 3. 
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JUDGMENT. See Appeals and Appellate Practice, 3, 4, 5; Attach- 


ment, 17; Ejectment, 7, 8,9; Hvidence, 4, 13; Pleading, Law, 
14, 15; Practice, Law, 4, 5, 6, 14, 15, 16. 


1. Where a declaration contains but one count, which is upon a 


** promissory note”’ for the payment of a certain sum of money 
and interest, and a plea thereto is adjudged bad on demurrer, 
and an order is made that judgment be entered for the plaintiff 
in case the defendant fail to pleal a:ain by a certain rule day, 
and upon such failure a judgment is entered by the clerk, assess- 
ing damages upon an instrument under seal whereby the defend- 
ant covenanted to pay the amount of money mentioned in the de- 
claration and interest, and all taxes and assessments under the 
laws of Florida, upon the loan, such judgmeut is illegal, though 
the damages assessed are confined to the sum of money and 
interest alleged in the declaration. There is a fatal variance 
between the allegation and the proof; and this is not changed 
by the fact that a copy of the bond was filed with the declaration 
though not made part of it by apt words. Wilson vs. Friden- 
berg, 114. 


2. In an action of replevin the jury found a verdict that ‘‘we the 


jury find for the plaintiff property to the value of $477.64-100, 
and damages to the amount of one hundred dullars.’” Whereupon 
the court entered judgment as follows: ‘‘ Whereupon it is con- 
sidered by the court that the plaintiff recover of the defendant 
the property mentioned in the declaration, to wit : five hundred 
bushels of corn in crib on the McKinne plantation, in the ear 
and unshucked, one yoke of black oxen, named Joe and Rolly, 
two wagons and seventeen head of fat hogs,’’ &c., ‘‘of the ag- 
gregate value of five hundred dollars, and the sum of one hun- 
dred dollars for his damages,’’ &c., ‘‘ and that execution do issue 
therefor and that a writ of possession issue for the said property 
as above described :”’ Held, That the judgment did not conform 
to the verdict and was therefore erroneous. Holliday vs. Me- 
Kinne, 153. 


3. The rule is settled that a judgment rendered at one term may be 


amended at a subsequent term, nunc pro tunc, when from an in- 
spection of the record in the cause it is apparent that the pro- 
posed amendment would have been a part of the original judg- 
ment or that the original judgment would have been in accord- 
ance therewith, had it not have been for the inadvertence of 
the court oran error or omission of the clerk. Adams, Ad- 
ministrator, vs. Requa, 250. 


4. When a suit is brought against an administrator of an estate and 


judgment rendered adding only after his name ‘‘ administrator of 
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JUDGMENT,—( Continued.) 


estate of J. S. Adams, ’’ and the whole record shows that the 
suit was based on a claim or demand against the deceased person 
of whose estate the defendant is administrator, the court will, 
on motion, at a subsequent term, permit the record to be 
amended so as to show that the defendant was sued and judg- 
ment rendered against him ‘‘as administrator of J. 8. Adams, 
deceased.”’ Jd. 


5. When A. went into possession of the land in controversy on the 
14th of June, 1880, and B. took joint possession with A. on the 
13th of December, 1883, and both are sued for the recovery of 
the lands and for mesne profits, a joint judgment against them 
for profits prior to the time of their joint possession, and when 
A. alone was in possession, is erroneous. Ashmead et al. vs. 
Wilson, Huecutriz, 255. 


6, A judgment of a court of record valid under the laws of the State 
where recorded is valid here. Drake vs. Granger, 348. 


JUDICIAL NOTICE. See ZHoidence, 18. 
JURISDICTION. See Hvidence,1; Transfer of Cause, 1, 2, 3. 
JUROR. See Criminal Law, 19, 45, 46. 


JURY. See Appeals and Appellate Practice, 20; Charge to Jury, 3, 5; 
Draft, 3. 


1. The jury are the judges of the sufficiency and weight of the evi- 
dence, and of the credibility of the witnesses, but when a plain- 
tiff makes out a plain and uncontradicted case, and his witnesses 
are unimpeached, they have no right to disregard the evidence. 
Levy vs. Vox, 546, 580. 


LAND. 


1. If a vendee of land, remaining in possession, buys in an outstand- 
ing incumbrance, he will not be permitted to set up an adverse 
title under it. The purchase enures to the benefit of the vendor’s 
title, and the vendee can only abate the unpaid purchase money, 
or in case he has paid this, recover the amount he has expended 
by action on the covenant broken or other proper remedy. 
Bush, Trustee, vs. Adams, Administrator, 177. 


LICENSE. See Liquor License. 
LIEN. See Equity and Equitable Jurisdiction, 2. 


LIMITATION, STATUTES OF. See Administrators and Hzecutors, 
4,5; Possession, 1,2; Tuxes and Tax Titles, 3. 











716 INDEX. 


LIQUOR LICENSE. See Criminal Law, 17,18; Mandamus, 2, 3. 


1. The applicant for the right to sell liquors, wines or beers, under 
the above statute, may sign his own petition and is to be counted 
the same as any other registered voter of the election district. 
State ex rel. vs. Commissioners Sumter County, 1. 

2. The simple failure to publish the ‘‘ marks” of a few petitioners 
whose names are published, is not a material defect in comply- 
ing with the provisions of the statute. d. 


3. Although the statute requires that each petitioner shall sign the 
petition in the presence’ of two credible witnesses, it does not 
require the witnesses to subscribe to such signing. Jd. 

4. A person who has not obtained a permit from the County Com- 
missioners under Chapter 3416, Laws of Florida, cannot lawfully 
carry on the business of a liquor dealer ; such a permit is a war- 
rant not only of the right, but also of the personal fitness, of the 
person to whom it may have been issued to conduct such busi- 
ness, upon obtaining a license from the Collector of Revenue un- 
der Chapter 3413, and is not transferable. Id. 


* 5. The assignment of a liquor license issued under Chapter 3413 to 





one who had not obtained such a permit, by another who has 
such a permit, does not vest the former with the legal right to 
conduct the business of a liquor dealer, and before he can law- 
fully become the assignee of such liquor license, issued under the 
latter act, and be vested with the legal right to carry on the 
business of a liquor dealer, he must, himself, have obtained a 
permit, under Chapter 3416, from the County Commissioners. 
Ta. 

6. A person who has obtained a permit under Chapter 3416 may, dur- 
ing the license year (which is from October 1st to October 1st of 
the next year) or during such part of it as may not have expired 
when the permit is granted, carry on the business of a liquor 
dealer at as many places in the election district as he may obtain 
liquor licenses for, under Chapter 3413, from the Collector of 
Revenue, or by assignment from another who may have lawfully 
obtained them from such collector. Id. 


7. The pleadings in mandamus make an issue of fact as to whether 
certain names appearing on a petition under the act of 1883, 
Chapter 3416, for a permit to sell liquors, and necessary to consti- 
tute a majority of the registered voters of the election district, are 
the authorized signatures of the persons represented by such 
names. Upon such an issue a person of a name similar to one so 
appearing on such petition was called as a witness in behalf of 
the respondents, and testified that he was a registered voter of 
the election district, but that he neither signed nor authorized 
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LIQUOR LICENSE.-—( Continued.) 


any one to sign his name to the petition, and it was shown that 
but one similar name appeared on the list of registered voters of 
the district, and there was no evidence in rebuttal of his testi- 
mony, except that the original petition was admitted in evidence 
without proof of the genuineness of such signature either by any 
witness thereto or by other legal testimony: Held, That the signa- 
ture was not valid as that of a legal petitioner under the statute. 
State ex rel. vs. County Commissioners Sumter County, 364. 


8. The applicant for a permit to sell liquors should, before making 
the affidavit required by the statute, know of his own knowledge 
that the petitioners have signed, and did so in the presence of 
two witnesses, and should have such personal knowledge of the 
circumstances of their signing as will enable him to swear in good 
faith that none of the means ‘prohibited by the statute have been 
used in procuring their signatures. Jd. 


9. The testimony in the case held to not only establish that a major- 
ity of the registered voters of the distriet did not sign the peti- 
tion but also to show otherwise a prima facie case violative of the 
statute. Jd. 


MALICE. See Criminal Law, 9. 
MANDAMUS. See Liquor License, 1; Res Adjudicata, 1. 


1. The allegations of a return or an answer to an alternative writ of 
mandamus should be stated positively, and not upon information 
aad belief. State ex rel. vs. Commissioners Sumter County, 1. 


2. If the alternative writ in a proceeding to compel the County Com- 
missioners of a county to issue a permit under Chapter 3416, 
Laws of Florida, granting the right to sell liquors, wines or beer, 
makes the necessary allegation that the petition to the Commis- 
sioners wis signed by a majority of the registered voters of the 
election district, and the return to the writ alleges in a proper 
manner that certain names appearing thereon as petitioners were 
not signed by, and the signing thereof is not the act and deed of, 
the persons represented by such names, and that without such 
names the petition does not contain a majority of the registered 
voters of the district, a material issue will be raised, and the bur- 
den will be upon the relator to prove his averment. Jd. 


3. A mandamus will not issue to enable a person to effect an illegal 
purpose, ¢. g. to compel the County Commissioners to issue a 
permit to sell liquors under Chapter 3416 to one whose purpose 
is to transfer the same, and a license to be issued by the Collec- 
tor of Revenue, to another who has not complied with such stat- 
ute, and to thereby enable him to carry on the business of a 
liquor dealer unlawfully. Id. 
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MANDAMUS.—( Continued. ) 


4. If an alternative writ of mandamus shows a prima facie case, it is 
not demurrable. State ex rel. vs. Mayor, &c., of Jacksonville, 21. 


5. Where the writ alleges a power in a mumicipal body to levy taxes, 
and such power is limited by statute to a certain percentage 
upon the value of the taxable property, it is not necessary to al- 
lege in the writ that the power has not been exhausted. The ex- 
haustion of the power by a previous exercise of it is properly 
matter of defence to be set forth for the officers who are called 
upon to exercise the, power. Td. 


6. Where a levy of taxes is desired by a judgment creditor of a mu- 
nicipality for the payment of his claim, and his right is based 
upon the ordinary status of a judgment creditor and the power 
of the Board of Aldermen to make a levy, a demand upon the 
proper officers for a levy to pay the judgment must be made be- 
fore relief by mandamus canbe had. Jd. 


7. It is not necessary that the demand should be to levy a special 
tax. A definite request or demand to levy a tax to pay the judg- 
ment is sufficient. Id. 


8. Where an alternative writ alleges a request to provide for the pay- 
ment of a judgment and a refusal to comply with such request, 
and the return states that no demand was made to levy a special 
tax, the return is evasive and insufficient. Id. 


9. Great strictness of pleading is required in returns which set up 
matter of confession and avoidance. Jd. 


10. Where a return alleges an exhaustion of a power of taxation by 
a Board of Aldermen and refers to an annexed resolution passed 
by them, as showing an exhaustion of such power, and such res- 
olution does not show clearly and with certainty that the pur- 
poses for which the levy was made were of a character which en- 
tirely exhausts the power, there being no limitation upon the 
taxing power as to certain purposes, the return will be held in- 
sufficient. Jd. 


11. The writ of mandamus does not confer power upon officers to 
whom it may be directed. Id. 


12. Where a return to an alternative writ of mandamus shows only a 
partial exhaustion by respondent of the power of taxation for 
the year pending its issue, as to such year they will be required 
to levy only the amount to which the power is shown not to be 
exhausted. But if this proves insufficient to pay the relator’s 
claim, whether the respondents will be compelled to make addi- 
tional levies, not beyond their power, in subsequent years, until 
the whole claim is paid—quere? Id. 
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MANDAMUS.—( Continued. ) 


13. Though County Commissioners will not be controlled in their dis- 
cretion as to the character of the court house or jail or offices 
which it is made their duty to erect or provide under the above 
statute. yet where they refuse to perform these duties manda. 
mus will lie to compel them to act, or to set them in motion. 
State ex rel. vs. Commissioners Baker County, 29. 

14. Whether a person who has given a bond conditioned to erect at 
his own expense public buildings at a certain place, should it re- 
ceive a majority of the votes as the county site, and to convey 
the buildings and certain lands to the county within a certain 
time, can ask, as relator, that a mandamus issue to compel the 
County Commissioners to erect said buildings—quere? Id. 


MARRIED WOMAN. 


1. An instrument in writing made by a married woman purporting 
to be a deed conveying real estate, but without a seal, not ac- 
knowledged by her as required by statute, and in which her hus- 
band did not join, is a nullity. Carn vs. Haisley et al., 317. 

2."Such paper acquires no validity from the execution of a paper by 
the husband afterwards purporting to ratify said deed of the 
wife. Id. 

8. A private examination of the wife before the proper officer is an 
indispensable requisite to the conveyance of her real estate. A 
deed of land belonging to a married woman, but not acknowl- 
edged by her until after suit, commenced by her grantee for the 
recovery of the land described therein, cannot be introduced in 
evidence in said suit. Id. 

4. A bill in equity which seeks to subject property of a married wo- 
man to the payment of a debt for money loaned and goods sold 
her during coverture, should disclose whether she held the prop- 
erty by a legal right, as her ‘‘separate statutory property,’’ or 
by deed creating in her an ‘‘equitable separate estate.’’ Craw- 
ford & Co. vs. Gamble et al., 487. 

5. In the former case, the laws regulating the mode in which a mar- 
ried woman can dispose of or charge her separate property would 
apply to any attempted disposition or effort to charge it by her ; 
in the latter, the deed creating it would furnish the only method 
by which it could be disposed of or charged, provided such 
method was not in contravention of law. Id. 

6. When a bill filed for the purpose mentioned in the first head note 
does not show by which of the above mentioned tenures she 
holds the property, a demurrer thereto should be sustained. Jd. 

7. Merchandise purchased by a married woman who is conducting a 
mercantile business in her own name is her separate statutory 
property. Jd. 
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MESNE PROFITS. See Ejectment, 3, 4; Judgment, 5. 


1, In the action for mesne profits, damages for waste and dilapida- 
tion, in addition to mesne profits, may be recovered under proper 
allegations in the declaration. Ashmead et al. vs. Wilson, Hze- 
cutrix, 255. 


MILEAGE. Sce Public Instruction, Board of, 8. 
MISTAKE. See Equity and Equitable Jurisdiction, 5, 6. 
MONEY HAD AND RECEIVED. See Pleading, Law, 17° 


MORTGAGE. See Administrators and Executors, 4, 5; Conditional 
Sale, 3; Ejectment, 1: Equity and Equitable Jurisdiction, 11. 

1. A mortgage is a specific lien on the land it covers, and a failure 
to comply with its conditions does not divest the mortgagor of 
the legal title, nor vest it in the mortgagee. Berlack vs. Halle et 
ux., 236. 


2. The owner of the legal title of land covered by a mortgage is a 
necessary party to a suit to foreclose the mortgage, and neither 
such owner nor the legal title is affected by a decree and sale in 
a suit to which he is not a party. Jd. 


3. A bill filed to foreclose a mortgage made by N. and wife to secure 
one thousand dollars to B., as represented by one of C. P. & N.’s 
drafts, which does not show that B. was the owner of said draft 
at the time of filing the bill, or that said draft was duc when 
the same was filed, is fatally defective and a demurrer thereto 
should be sustained. Bank of Key West vs. Navarro et uz., 474. 


4. The existence or non-existence of a debt held to be a distinguish- 
ing test as to whether a transaction is a conditional sale ora 
mortgage. Evidence considered, and held that a debt existed 
between the parties. Pranklin vs. Ayer, 654. 


5. When the mortgagor, though after the time it was due, tenders to 
the mortgagee the amount of the debt secured by said mortgage 
aad the interest thereon up to date of the tender, at the rate 
agreed on, and the mortgagee refuses to receive it for the alleged 
reason that he had sold the mortgaged property to a third party, 
an act which he had no authority to do, and the mortgagor de- 
posits the sum with the Clerk of the Circuit Court of the county 
in which the land is situated for the use of the mortgagee, and 
takes his receipt and files his bill to redeem, and recites therein 
that he had deposited such sum in the custody of the Clerk of 
the Court for defendant’s use, and appends to such bill the re- 
ceipt of the clerk as an exhibit: Held, That it was a legal and 
valid tender—that the bill substantially alleged «ll the facts ne- 
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MORTGAGE. —( Continued.) 


cessary to show that it was a good tender—that the mortgage 


was not entitled to recover interest on his debt after the date of 
the tender, and that upon sustainIng the allegations of his bill in 
the court below the mortgagor was entitled to -recover costs 


against the mortgagee. Jd. 
MUNICIPAL CORPORATION. See Assessment, 2, 3; Hquity and 
Kquitable Jurisdiction, 1; Injunction, 1; Mandamus, 5, 6, 7%, 8. 
10, 12; Registration, 1. 
NEGLIGENCE. See Innkeeper, 4. 
NEW TRIAL. See Criminal Law, 5, 19, 41. 
1. Where, looking at the whole testimony, the clear effect of it is 
contrary to the verdict, a new trial will be granted. Liddon et 
al. vs. Hlodnett, 442. 
NON-( LAIM See A lini istrator and Freeutore. 4. 5. 
NOTICE. See Draft, 1, 2,3; Firing Woods, 1, 2: Guarant 
NUNC PRO TUNC. See Judgment, 3, 4. 
NUISANCE. See County Commissioners, 1. 
OATH. See Hlection, 1; Practice, Law, 12. 
OCCUPYING CLAIMANT. 
1. Thi 


1. iere must have been a judgment for the plaintiff in ejectment 


J; 


before proceedings can be instituted by the defendant therein 


under the ‘‘ act for the relief of occupying claimant.’’ Chap. 132, 
McC’s. Dig. Asia vs. HHiser, 378. 
OWNERSHIP. See Criminal Law, 22, 23. 
PAROL EVIDENCE. See Ayuity and Hquitable Jurisdiction, 11; Eve 
dence, 6; Frauds, Statute of, 2. 

PARTY. See “Ljectment, 1; Practice, Law, 10; Witness, 1 
1. A co-complainant who alleges that he had disposed of all his in- 

erest in the property in dispute before the commencement of 

the suit, is an improper party thereto. Bridgcr et 

Thrasher et al., 383. 


Vs 


PATENT. See Hvidence, 16, 17, 18; Survey, 1. 


i. The statutory provisions in foree November 1, 1830, and prescrib- 


ing the manner in which a patent of the United States for land 

should be signed and countersigned, required that it should be 
sned by the President and countersigned by the Commiss 

of the General Land Office. Liddon et al. vs. Hod et ¢ 149 
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PAYMENT. See Draft, 1, 2,5; Hvidence, 5,6; Pleading, Law, 7. 


1. 


If a day be appointed for the payment of money, and the day 7s to 
happen or may happen before the act, which is the consideration 
therefor, is to be performed, the payment of the money is nota 
condition precedent to the performance of the act for which it 
served as a consideration. Solary vs. Stultz, 263. 


PERFORMANCE. See Pleading, Law, 12, 138. 
PERMIT. See Liquor License, 4, 5, 6; Mandamus, 2, 3. 
PETITION. See Assessment, 1; County Cite,1; Liquor Liecnse, 1, 


2, 3. 


PLEADING. 


2 





I. Equity. See Married Women, 4,6; Murigage, 2; Perty. 1. 


. If the part of an answer excepted to is re'evaut, or c.1 baze any 


ic fiverce in the decision of the suit either as to the subject mut- 
ter of the controversy, the particu'ar re’ief to be given, or es to 
the costs, it will not beheld impertinent. Bush, Trvetee. vs. A€ 
ams’ Administrator, 177. 


. An exception for impertinence musi be supperied én tele, and will 


fai] if it covers any part of the answer wi:.c4 is 1e’event acd ma- 
terial. Jd. 


3. An exception for impertinence cannot be taken vo sone of the w .- 


terial aliegations of a particular defence, aad exciude other ma- 
tevial ave: ments of the same defence. All the materiul allega- 
tions or paragraphs of the same defence must stav«a or fall to- 
gether. Jd. . 


. Allegations ofan answer will not be struck out as impertinent, un- 


less it is especially clear that they are wholly immaterial or irrel- 
evant. Where they are not clearly impertinent they should be 
retaired, and the court may do justice between the parties in the 
imposition of costs, at a susequent stage in the cause. Jd. 


. When some allegations in a bill show.a case entitling a complain- 


ant to relief, but are contradicted by other allegations in the 
same bill, and it is impossible for the court to determine the true 
nature of the case sought to be made by the bill, a demurrer 
thereto should be sustained. Bridger et al. vs. Thrasher et al., 
383. 


. A bill filed to foreclose a mortgage made by N. and wife to secure 


ene thousand dollars to B., as represented by one of C. P. & N’s. 
drafts which does not show that B. was the owner of said draft 
at the time of filing the bill, or that said draft was due when the 
sazme was filed, is fatally defective and a demurrer thereto should 
be sustained. Bank of Key West vs. Navarro et ur., 474. 
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PLEADING.—( Continued.) 


7. Where, upon the face of the agreement to convey, the description 


of the land is sufficient, but the fact may be that the defendant 
or party to convey has more than one tract answering the de- 
scription, and thus the description may be rendered indefinite 
and insufficient, it is not necessary for the plaintiff to allege, in 
the bill for specific performance, that the defendant has only one 
tract answering the description, but the burden is upon the de- 
fendant to set up in his answer and prove his ownership of two 
such tracts. Lente vs. Clarke, Adma., 515. 


8. Where a judgment creditor files a bill in equity to vacate an al- 


leged fraudulent conveyance of property by the judgment debtor 
and to subject such property to sale under his execution, if the 
title had been in the debtor, it is sufficient if the bill allege the 
existence of a common law judgment and execution in favor of 
or owned by the creditor. Logan vs. Logan, 561. ‘ 


II. Law. See Forcible Entry, 2; Mandamus, 4, 8, 9, 10. 


. The rule requiring pleas to be sworn to does not restrict a defend- 





ant to pleading matters of defence which are within his personal 
knowledge. The affidavit is required as an evidence of the 
pleader’s good faith in setting up the defence. State ex rel. vs. 
Commissioners of Sumter County, 1. 


. A bill in equity filed by a person against the representative of an 





estate to enforce a mortgage which has been unlawfully made by 
such representatives on property of the estate (as well as prop- 
erty which did not belong to it) to secure a lean of money for 
which such representatives had no lawful authority to bind such 
estate, is not a good plea in bar to a personal action at law 
against one of such representatives on the bond given by him 
and his co-executrix for the money borrowed. Nor is such plea 
made good by an allegation that the rights of the parties to such 
equity suit were adjudivated by the courts, it not being shown 
by the plea that such adjudication was inconsistent with the 
right to maintain such action at law on the bond. Wilson vs. 
Fridenberg, 114. 


3. In an action in replevin a plea of not guilty puts in issue not only 
the right of the plaintiff to the possession of the property re- 
plevined, but also the wrongful taking and detention thereof. 
Under such plea the defendant can give any evidence of special 
matter which amounts to a defence to the piaintiff’s cause of 
action, to show that the plaintiff is not entitled to the posses- 
sion of the property replevined. Holliday vs. McKinne, 153. 
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PLEA DING.—( Continued.) 

4. When a plea on equitable grounds consists of facts which are 
available to the defendant as a common law defence the court, 
on motion of plaintiffs, should strike out such equitable plea, 
Johnson, Jr., vs. Allen et ux., 224. 

5. By our statute, chap. 3241, February 25th, 1881, a person to 
whom a non-negotiable draft has been transferred by delivery 
thereof may maintain a suit thereon against the drawer or ac- 
ceptor in his own name. Jd. 

. When an instrument in writing sued on is set out in the declara- 
tion in lire verba, a plea which adds conditions and stipulations 
thereto which are not included in said writing, and from which 
plea it is apparent that it is the foundation for the introduction 
of illegal evidence, is demurrable. Jd. 


> 


-t 


. Plea of part payment of a sum claimed is a proper plea pro tanto. 


Td. 


8. Surplusage of allegation not amounting to a statement of a dis- 
tinct cause of action, does not constitute duplicity. Liddon vs. 
Hodnett, 271. 

9, An assignee of an insolvent firm is a trustee of an express trust un- 


der chapter 3241, Laws of Florida, (McC’s. Dig., $72, p. 829,) 
and may sue at law in his own name as such assignee to recover 
the amount of an open account for goods, wares and merehan- 
dise assigned to him as an asset of the firm. Robinson, Assignee, 
vs. Nix, 321. 


10. A demurrer to a plea reaches any substantial defect in the « 


] } 
iCcia- 


ration, or the count thereof to which the plea has been tendered, 
but not a defect of mere form. Myrick vs. Merritt. 335. 
11. The declaration upon a conditional acceptance must allege a per- 
formance of the condition. Id 
12. An allegation of a delivery of a house and that the acceptor has 
been in possession, is not a suffictent allegation of performance 
of the conditions that the house has been ** finished according to 
contract and delivered,’’ upon which a draft is payable. The al- 
legation that the plaintiff, the payee, gave the acceptor notice 
that he held himself ready to compiete the house according to 
contract or to pay her a reasonable sum for his failure if she 
would point out to him the deficiencies or omissions, and that 
she refused to do so, and that she refused to permit him to enter 
tue house forthe purpose of completing it according to contract, 
is not a sufficient averment of performance of the conditions 
named in the acceptance, whether considered alone or in connec- 
tion with above allegation of delivery to and possession by the 
acceptor Id. 














INDEX. 


725 


PLEA DING.—( Coniiiued.) 


13. 





~ 


16. 


If, in any case of a non-performance by a drawer of the condi- 
tions named by the acceptor in the acceptance, the payee has a 
right of action against the acceptor who refuses to permit him 
to perform the conditions, which the drawer was under contract 
to perform, such right of action is not upon the acceptance, but 
is one of special action on the case for damages occasioned by the 
acceptor’s refusal and prevention of 


y 
il. 


A piea to an action ona 


performance by the payee. 


judgment of another State that the debt 


for which such judgment was rendered had been paid is a de- 

fence existing anterior to said judgment, and on motion should 
4 

Drake vs. Granger, 348. 


be stricken from the record. 


When a suit is brought in the courts of this State upon a judg- 
ment reudered in another State, the defendant can plead in bay 
that the court in which such judgment was recovered never re- 
ld 
ith. 


quired jurisdiction of his person. 


Pleadings should be properly settled and issues of fact formally 


made up before a’trial by jury is had. Asia vs. Hiser, 379. 


Where 


quently there is a rescission of the contract entitling the former 


one has paid to another money on a contract and subse 
to recover a part of the money so paid, he may do so upon a 
count for money had and received. Hodns vs. Givens et ux., 476. 
In an action on an attachment bond for ‘‘improperly ”’ suing out 
the attachment, the declaration must state in what the impropri- 
ety of the issue of the attachment, within the meaning of the 
statute, consisted, and it is not sufficient to allege simply that it 
Ross, Keen & Co., 480. 


in dort for breach of duty asa 


Steen v 


was improperly issued. 


The test by which a declaration 


public carrier is to be distinguished from one ez-contractu for 

breach of contract to carry a passeny: ely, stated ; and the 

deelara ) ul idle * consideration hel 1 » belon th » former 
class Jacksonville Street Ry. Co. vs. C7) 1, 616 

POSSESSION. See Charge io Ju 8: Condit Sale, 1; Deed, 1, 

) 77 9. ( 15 

1. In cases of m ke as to the true 1 between adjoining lands, 

the real t as to wuether oi ! i acquired by a 

holding he period of Seven | i ‘ ntent on of the per- 

son ldin hbevond the true line. If sueh ecupati yn is by mere 

mistake, and with no intention upon the part of the occupant to 





claim, as his own, land which does not re 


Ny belong to him, but 
wherever it may be, the 
If, however, the occupant takes posses- 


he intends to claim only to the line, 


holding is not adverse. 
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POSSESSION.—( Continued.) 

sion, believing the land to be his own up to the mistaken line, 
and claiming title to it, and so holds, the holding is adverse. 
The intent to claim title up to the line is an indispensable ele- 
ment of adverse holding; the claim of right must be as broad 
as the possession. Simple acquiescence in, or lying by without 
objection, for the statutory period, in case of such adverse hold- 
ing, will bind the party so lying by to the line, though not the 
true line. Liddon vs. Hodneti, 442. 


2. Possession need not be undisputed to be adverse. Jd. 





3. Where possession is proved to be adverse to the true owner, and 
there is nothing in the testimony to show that the possession has 
not been held in right of the person holding or claiming ad- 
versely, it is not necessary for such person to prove that he 
claimed to hold ‘‘against the whole world.’’ Jd. 

4 Right of possession of land is incident to a legal title, and a person 

who has a legal title is presumed to be in possession. Levy vs. 





Cox, 546, 580. ° 
PRACTICE. 
I. Equity. See Hqgucty and Equitable Jurisdiciie 1. 4; Mortgage, 
2; Receiver, 1, 2. 


1. The general rule in regard +o costs is, that they follow the result 
ofa suit. Ina court of equity ti's rule is departed from, when 
the failing party can show to the court any circumstances which 

would render it unjust that he should pay the costs of the pro- 

ceedings. Moyers vs. Coiner, 422. 

2. Where a defendant, after appearing specially and obtaining an or- 
der setting aside the service of an original process, submits the 
cause for decision on a demurrer to the bill, such submission 
ec mstitutes a voluntary appearance, and gives the court jurisdic- 
tion of the person. Lente vs. Clarke, Admx., 515. 

3. A decree pro confesso cannot be entered under the rules of chan- 

cery practice in this State for the want of an appearance of the 
defendant, but only for a failure to file a demurrer, plea or an- 
swer. Id. 

A decree pro confesso cannot be entered on the rule day to which a 
subpoena that has been personally served is retuinable, and on 
which the appearance is due, nor until tie next succeeding rule 
day. Jd. 

II. Law. See Attachment, 1, 2, 9, 12, 13,17; Ejectment, 9; Hxe- 
cution, 1, 2, 3; Judgment, 1,3; Pleading, Law, 14; Zransfer of 
Cause, 1, 2, 3. 


cs 
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PRACTICE.—( Continued.) 


1. 


= 


- 


When a Judge of one Circuit holds a term of court in another Cir- 
cuit, and during the term an order is entered upon the minutes 
allowing time after the adjournment for settling a bill of excep- 
tions in a case tried by him, he is authorized to settle a bill after 
the adjournment of the term and within the time allowed by the 
order. Bacon et al. vs. The State, 46. 

The word month, when used in such an order, means a calendar 
month, unless the order specifies a different meaning. d. 


When the last day of the time allowed by such an order falls on 
Sunday, such day will not be counted, and the bill may be settled 
onthe next day. Jd. 

On the rule day in March, 1884, which was the return day of a 
summons in assumpsit, the clerk made the following entry: 
‘* Judgment in default is hereby entered herein in favor of said 
plaintiff for the sum of $269.93: Held, That this was only a 
judgment by default. Blount vs. Gallaher, 92. 

A clerk of a Circuit Court in entering judgment by default acts 
in a mere ministerial capacity, and if he does not conform to the 
statute, (sec. 7, chap. 1938, Acts 1873,) his proceedings will be 
without any binding force. Jd. 

In entering a final judgment consequent upon a default, on an 
open account, the judgment should show what evidence was pro- 
duced by the plaintiff to enable the clerk to ascertain and assess 
the damage and to show what was the basis of the judgment. 
Id. 

By our statute, chap. 3241, February 25th, 1881, a person to 
whom a non-negotiable draft has been transferred by delivery 
thereof may maintain a suit thereon against the drawer or ac- 
ceptor in his own name. Johnson, Jr., vs. Allen et ux., 224, 

The improper joinder of two causes of action in a complaint under 
the forcible entry and detainer act is not ground for a motion to 
dismiss the action, but should be reached by motion requiring 
the plaintiff to amend his complaint by striking out one or the 
other of such causes of action. Liddon vs. Hodnett, 271. 

Where a party claiming property levied on by an execution against 
another resorts to the statute (McC’s. Dig., sec. 22, pp. 524 and 
525) for the recovery thereof, if the proceedings are not institu- 
ted and conducted in accordance with its material provisions, 
they will be reversed on writ of error. Moody vs. Hoe & Co., 309. 


10. When various executions on judgments of different persons be- 
tween whom there is no connection are levied on personal prop- 
erty which is claimed bya third person, and such person asserts 





| 
| 
| 
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PRACTICE.—( Continued. 
his claim under the statute, (McC’s. Dig., pp. 524, 525, sees. 23 
and 24,) he should make an affidavit and bond separately to each 
plaintiff in fi. fu. He cannot join in the same affidavit and bond 
all the plaintiffs in execution. /d. 
11. When on atrial of the right of property, the affidavit made by 
claimant includes four different executions in favor of four dif- 
ferent parties, and the bond of claimant is made to such plain- 


tiffs in execution jointly, and the oath administered to the jury 
is to try the right of the claimant to the property levied on by 
executions in favor of one of the plaintiffs, naming him, *‘ and 
othevs,”’ and the jury find that the property is not liable to the 


, 
execution of the party named, and is liable to the execution of a 
party not named in the oath administered to them, such verdict 
should be set aside on motion. /d. 


12. No pleadings are required by the statute in a trial of the right 


of property, hut it would seem to be the duty of the court to so 


frame the oath administered to the jury as to inform them that 


Aabill i 


by their verdict they were to determine whether the property 
; ] 





evied on was the property of the claimant, or whether it was sub- 
ject to payment of plaintiff's execution. Jd. 

13. Where there is both a demurrer and a replication to a plea, itisa 
matter of discretion with the Cireuit Court as to which issue 
shall be first disposed of. Assuming that such discretion can 
ever be controlled, it cannot be done when there is no showing 
of an abuse of the diseretion. J/yrick vs. Merritt, 335. 

14, The time mentioned in section 6, chapter 1988, Laws of Florida, 
within which an application may be made to the court, or a 
udve thereof, to set aside a ‘‘default or judgment for want of 

pearance, answer or plea,’’ commences to run from the date 


ap} 

j ntry of the default without regard to the time when the 
iin tyment based thereon may be entered. Lurrows vs. 
Mickler, 577 

>. There is nothing inthe statute to authorize the construction that 
he defendant has the right to make an application to set aside a 
lefaul) within sixty days after its entry, and also the further right 
»>make a similar application to set aside the final judgment 
within sixty days after its rendition. Ji. 

16. The words, ‘‘ default or judgment,”’? used in the last proviso of 
said section, are used synonomously and refer to interlocutory 
ud ments. 7 


PREMEZDITATION. See Crimina! Law, 47. 


PRESUMPTION. See Heidence, 5. 
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PUBLIC INSTRUCTION, BOARD OF. 


1. Members of the Board of Public Instruction are county agents, 
whose duties pertain to and are limited by the territory of a 
county. The laws provide that they shall be paid from the 
county treasury for their services and expenses on the same basis 
as the County Commissioners are paid for their services and ex- 
penses. Gadsden County vs. Green, 102. 

2. The statute which provides for the payment of the members of the 
Board of Public Instruction, on the same basis as the County 
Commissioners are paid, is not in conflict with the Constitution 
of the State. Jd. 

3. The members of the Board of Public Instruction are entitled to 
their mileage as well as their per diem pay. Jd. 


QUO WARRANTO. See Jnjunction, 1. 
RAILROAD. 


1. A roadmaster of a railroad company, or a conductor on a train, 
are not so far agents of the railroad company as to be legally au- 
thorized to employ physicians or surgeons to attend upon an em- 
ployee who is injured by the cars of the company, unless they 
are specifically charged with that duty. eninsular R. R. Co. 
vs. Gary, 356. 

2. The conductor’s direction to the physician or surgeon to extend 
such medical aid, or his promise that the same when rendered 
shall be paid for by the company, do not render such company 
liable for the same, unless there is proof that he is authorized so 
todo. Td. 

3. A contract by a roadmaster, conductor or other agent without 
authority, may be ratified by the corporation, and so become 
binding upon it. Td. 

1. The action of the general manager may, by his ratification of such 

1 


‘ 


contract mac 


» by a subordinate agent, rende he corporation 
liable thereon. Jd. 


RECEIVER. 





1. A receiver should not be appointed, except on n vihe j 
whose property is to be divested, except in ci of the gravest 
emergency, demanding the immediate interference of th urt 
for the prevention of irreparable injury. Moyers vs. Cviner, £22. 

! ates +s } 7 1 ; - on ini led : 

2 » rule requiring notice to the defendant of an intended apptica- 


tion for the appointment of a receiver would seem to be nota 
matter of discretion, but an inflexible rule, subject to the excep- 


4 


tion in the first head note. Jd. 





| 


| 
} 
} 
f 
} 
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RECEIVER.—( Continued.) 

3. When a receiver is appointed by the court, on application of the 
complainant in a bill, without notice to the defendant, and the alle- 
gations in the bill are insufficient to warrant the appointment, 
and said receiver is continued after a motion by the defendant 
to vacate the order appointing a receiver, which motion is de- 
nied, and the action of the cuurt is excepted to by the defendant, 
the costs accumulated by such appointment should be paid by 
the complainant. Jd. 

RECORD. See Conditional Sale, 2,5; Hvidence, 4, 16, 17, 18. 19. 

1. Recording a deed is equivalent to a delivery thereof, in the ab- 

sence of any fraud on the grantor. Levy vs. Cox, 546, 580. 


REFORMATION OF INSTRUMENT. See LZquity and Equitable 
Jurisdiction, 5, 6. 
REGISTRATION. 

1. Registration in the County Registration Books has, since the en- 
actment of chapter 3021, Laws of Florida, A. D. 1877, (secs. 19 
and 20, p. 490, McC’s. Dig.,) been unnecessary to entitle an elec- 
tor of a city or town, who is duly registered in the Municipal 
Registration Books, to vote at a municipal election. Registra- 
tion in accordance with municipal regulations is sufficient for 
such purpose. Gooding, Ciiy Clerk, &c., vs. Brown, 437. 

REPEAL. See Constitutional Law, 2. 

REPLEVIN. See Conditional Sale, 7; Judymert, 3; Pleading, Law, 3. 
REPUTATION. See Hvidence, 10, 11. 

RES ADJUDICATA. See Fugitive frem Justice, 6; Pleading, Law, 2. 

1. Fries ovtained a judgment in a Justice’s Court against the 
County of Duval. The defendant appealed to the Circuit 
Court, which dismissed the appeal upon the ground that the 
‘* judgment was so defective in form as not to constitute a judg- 
ment.’’ Fries afterwards applied for and obtained an alternate 
writ of mandamus directed to the County Commissioners of said 
county, commanding them to show cause why they should not 
levy a tax to pay said judgment. To this writ the defendants 
made return that the matter in controversy was res adjudicata 
and setting forth the judgment of the Circuit Court above 
quoted: Held, That it was a good defence. Commissioners Du- 
val County vs. Fries, 303. 


RETURN. See Zovidence, 14. 
SCHOOL FUND. See Constitutional Lav, 1. 
SEAL. See Fraud, Statute of, 1; Married Woman, 1, 2, 3. 
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STATUTE. See Abatement of Action, 1; Administrators and EHxecu- 
tors, 1; Assessment, 1, 2, 3; Attachment, 3, 4, 5, 6, 7, 8, 9; 
Charge to Jury, 11; Color of Title, 1; Conditional Sale, 2, 3; 
Constitutional Law, 1, 2; Criminal Law, 8, 17, 21, 26, 43; Hject- 
ment, 6; Execution, 1, 2, 3; Firing Woods, 1,2; Occupying 
Claimant, 1; Pleading, Law, 9; Practice, Law, 9, 10, 11, 12, 
14, 15, 16; Public Instruction, Board of, 2; Taxes and Tax Ti- 
tles, 3; Witness, 1, 2, 3, 4. 

STATUTE OF FRAUDS. See Frauds, Statute of. 

STREET. See County Commissioners, 1, 

SUBSCRIBING WITNESS. See Frauds, Statute of, 1. 

SUNDAY. See Practice, 3. 

SURVEY. See Hvidence, 21. 

1. When the United States has sold and patented land according to 
the official plat of a previous survey, a subsequent survey mak- 
ing a different location of the land called for by the descriptive 
numbers in the patent does not affect the location of the land 
patented. Any sale made by the patentee or his successors 
either before or after the second survey, and describing the land 
by numbers, is presumptively according to the original survey. 

TAXES AND TAX TITLES. See Assessment, 1, 2, 3, 4. 


1. When the ‘‘assessment roll describes the land assessed as frac- 
tional part of section 4, township 21, range 11, and the deed of 
the clerk is to fractional part of section 4, township 11, range 
21,°’ such deed is void. Grissom vs. Furman, Trustee, 581, 

2. A deed by the clerk to any other lands than those assessed, or ma- 
terially different therefrom, is a nullity. Id. 

8. Section 20, chapter 1887, Acts of 1872, which provides that a 
former owner or claimant of land sold for taxes shall not bring 
suit after the expiration of one year from the recording the tax 
deed to ‘‘set aside a deed made in pursuance of any sale of lands 
for taxes,’ or ‘‘against the grantee in such deed to recover pos- 
session of said lands,’”’ does not prevent a suit by such former 
owner or claimant, after the lapse of a year, for the recovery of 
lands in a case where the calls in the deed of the clerk are ma- 
terially different from the lands described on the assessment roll, 
and sold by the collector. Carncross vs. Iykes, Executor, 587. 

4. In such a case the deed of the clerk is not ‘‘a deed made in pur- 
suance of a sale of lands for taxes,’’ nor is a suit against the 
grantee a suit to recover possession of lands sold for taxes. Id. 


5. Where the assessment roll described the land as ‘‘ blocks 10, 12, 
13 and 16,”° a deed made by the clerk to ‘ blocks 10, 12 and 18 





| 
{ 
; 
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TAXES AND TAX TITLES.—( Continued.) 
in the town of Tampa, and according to the gener al nap of said 
town,”’? is not a deed made in pursuance of a sale of land for 
taxes, and is void. Jd. 
TELEGRAM. See Draft, 9; Evidence, 7, 8. 
1. When a telegram is delivered to an operator, employed by a tele- 
graph company, for transmission and delivery to the person to 
whom it is addressed, and the consideration for said service is 


) 


paid to and accepted by such operator, the law enjoins on such 





company prompt and skillful performance of their undertaking, 


Fn] 


o* 


Western Union Telegraph Company vs. Hyer Bros., 637. 

2. If-a telegraph company, to whom a telegram has been delivered, 
as above, fail to transmit or to deliver the same to the person to 
whom it is addressed, within a reasonable time, such company is 
responsible for such failure to the person injured, whether he 
be the sender or the person indicated in such telegram as the one 
to whom it was to be sent, for such damages as are proximate 
and reasonable and naturally result from such failure. Jd. 

3. It is no defence for said company, when sued for failure to trans- 
mit and deliver a telegram, as above, that the sender did not in- 
form them or their operator of its importance, when they fail to 
show that if they or their operator had received such informa- 
tion, it would in any respect have changed the method of its 
transmission, or the time in which it was to be sent, the agency 
employed, the price demanded therefor, or the degree o} skill 
used in its transmission. Jd. 

4, Nor is it any defence of said company that such message is in ci- 
pher or words, the meaning of which the operator does not 
know ; provided, such message is plainly written and the words 


therein are in the letters of the English alphabet. /d. 


>». The appellee hip brokers, residing in Penseala, having been en- 
raged by a customer to charter a vessel to carry a ¢ »of lum- 
ber from Pensacola to the United Kingdom, sent a telegram to 


their correspondent in Barbadoes, making an olfer for the charter 


of a vessel, the offer was accepted and a telegram sent appellees 
which was received at the defendant compan 1 Pensa- 
cola the next day, but which was never delivered to appellees- 
Their correspondent in DBarbadoes, as their ave ened the 
usual charter party for appellees. Not receiving an answer to 
Cneir Gispaten vAey t Id their customer t | failed to 
charter the vessel, whereupon h martered another. Two weeks 
afterwards the vessel came to Peusaco S] the charter party 


their agent in Barbadoes. They w 


1 

1 hy 
Ss » ) 
ignea Dy 
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TELEGRAM.—( Continued.) 
charter it at a loss: Held, That the telegraph company was re- 
sponsible to them for such loss and for their time and exertions 
in rechartering such vessel. Jd. 
TENDER. See Jo (qage, 5, 


TERM OF COURT. See Practice, Lav, 1. 


TITLE. See Conditional Sale, 1: Ejectment, 1; Estoppel, 1; Land, 1: 
Mortgage, 1; Possession, 4. 

TRANSFER OF CAUSE. 

1. When acause is transferred, upon petition, from one Judicial Cir- 
e i 

cuit to another, it should appear in the petition or the order of 
transfer that the Judge of the Circuit in which such cause is 
pending is disqualified by reason of interest, or being a party, o1 


p ities to the 


on account of consanguinity or affinity to one of 7 
suit, Williams vs. Robl-s, 95. 


2. Unless one of the causes of disqualification properly appears in 


the record, an order transferring the cause to another Circuit 
isa nullity, and th Judge of s vid Cireuit acquires no jurisdiction 
over it. fd. 

3. The fact that a kinsman to a Judge of the Cireuit Court is inter- 
ested in some property which is involved in a suit before such 
Judge, such kinsman not being a party to said suit, does not dis- 
aualify the Judge from hearing the case under chapter 1327, acts 
| ly 
De iuver 4tl is62 if 

TRESPASSER. See Hvidence, 15 


VENDEE. See Laud, 1. 
VENDOR. See Land, 1. 
VERDICT. See Damages, 1: Hjectment, 6, 7; Practice, Law, 11, 12 
VOIR DIRE. See Criminal Law, 45, 47 
VOTES. See lection, 2 
WAIVER. see Appeals and A 


WASTE. S Wesne Profits, 1 


4 


WIi iN ESS m see 7} iin raat Lu iv, iO. 

1. Under our statute, a party plaintiff suing the administrator of 
deceased intestate, may make himself a witness to prove an in- 
denendent fact, not involving a ‘transaction or communication 


with the deceased ; but he cannot be permitted to proye the sig- 





! 


AT 


ee 
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WITNESS.—( Continued.) . 


nature of the deceased to a bill of sale which covers the transac- 
tion and through the proof of which he alone can recover in his 
action as plaintiff—more especially is this so when there is some 
conflict of evidence as to such signature. Holliday vs. McKinne 
153. 


2. The words ‘‘transactions or communications’’ as used in the 


statute embrace every variety of affairs which form the subjects 
of negotiations or actions between the parties, and include every 
method by which one can derive impressions from the conduct 
or language of the other. Jd. 


3. A party to an action cannot be examined as a witness in his own 


behalf concerning ‘‘a transaction or communication,’’ had with 
a party deceased at the time of such examination, against the 
‘‘assignee”’’ of the deceased person, although one jointly inter- 
ested with and represented by the deceased, yet not in fact par- 
ticipating in the transaction, still survive, unless such assignee be 
examined in his own behalf as to such transaction, or the testi- 
mony of the deceased person concerning it be given in evidence, 
Harris vs. Bank of Jacksonville et al., 501. 


4. H. P. R. & Bro. drew a bill of exchange upon J. A. H., addressed 


to J. A. H., Citra, Florida, and payable to their own order J, 
A. H. accepted it. The negotiations as to and resulting in the 
acceptance were between J. A. H. and C. F. R., a member of 
the partnership of H. P. R. & Bro., the other member of the 
firm, H. P. R., not in fact participating therein. H. P. R. & 


‘Bro. endorsed the bill before its maturity to the Bank of Jack- 


sonville for value and without notice, and after this C. F. R. 
died. Ina suit in equity subsequently instituted by J. A. H., 
to compel the surrender of a draft which had been given by 
him to the bank in exchange for such bill of exchange, upon 
the ground that his acceptance, which he claimed was simply, 
**Accepted, James A. Harris,’’ had been materially altered 
by writing over it and across the face of the bill the words 
‘*Payable at the Metropolitan National Bank, New York 
City,’ Harris being under examination as a witness in his 
own behalf, offered to testify that the words ‘‘ Payable, &c.,”’ 
were added after he had accepted it and without his author- 
ity: Held, That though C. F. R. was not solely interested, 
but acted in behalf of a partner as well as himself, yet the 
acceptance was a transaction between J. A. H. and a person 
**deceased’’ at the time of such examination, as to the altera- 
tion of which J. A. H. could not, under the act of 1874, sec. 24, 
page 518, McC’s. Dig., testify in his own behalf against the 
bank. Jd, 





























